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What is knuwn as the Chicago Lake Front 
Case, recently decided by the Supreme Court 
of the United States, is perhaps the most im- 
portant law suit, in point of substantial re- 
sults involved, which has ever come before 
that tribunal. The opinion extends the doc- 
trine laid down in previous decisions of that 
court, that there are certain rights of the peo- 
ple that legislatures are bound to respect. In 
the earlier cases it was held that these agen- 
cies of government cannot barter away the 
public health and the public morals. It now 
declares in the present case that there is a 
point beyond which the people cannot, by 
their servants, be dispossessed of their title 
to public property. 

The legislature of Illinois granted certain 
rights to the Lllinois Central Railroad Com- 
pany on certain conditions. The company 
maintained that the fulfillment of those con- 
ditions vested those rights in the company in 
perpetuity, under the law of contracts. The 
legal position of the company under this claim 
has seemed almost impregnable. The sanc- 
tity of contracts is rigidly upheld by the law, 
and the federal constitution provides that 
their obligation shall not be impaired. But 
the court rules that the rights conveyed be- 
longed to the people and could not be granted 
in perpetuity to a private party. These words 
are used: ‘*The State can no more abdicate 
its trust over property in which the whole 
people are interested * * * so as to 
leave them entirely under the use and control 
of private parties * * * than it can ab- 
dicate its police powers. 

The principle thus extended is one of great 
importance. It not only places a limit to the 
attainment of private right in public preperty, 
but measures the extent of injury a State can 
suffer at the hands of indiscreet or venal leg- 
islatures. 

ae ee 

The opinion of Chief Justice Maxwell, of 
the Nebraska Supreme Court, in State v. 
O’Rourk, 36 Cent. L. J. 50, declaring that 
playing of base ball on Sunday comes within 
the definition of ‘‘sporting’’ and renders the 
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person engaged therein, liable to punishment 
under the statue of that State, reads more 
like a sermon than a legal opinion and shows 
that that gentleman, known to be learned in 
the law, is also no novice in the discussion of 
ethical or religious topics. The contention 
was made on the part of the base ball players 
that the restraint sought to be placed upon 
them is in contravention of natural right or 
religion, and therefore in excess of the pow- 
ers of the legislature. The chief justice, in 
demonstrating the fallacy of such a positio 
enters into a learned and exhaustive disquisi- 
tion in which he cites biblical authority with 
the same readiness as he would the decisions 
of the Nebraska Supreme Court. In fact,the 
learned judge was so engrossed in the ethics 
of the question involved, that he almost for- 
got to give us any law for his conclusion. 
We will say however, that the latter was un- 
doubtedly correct. 





We cannot say so much however, for the 
opinion of Chief Justice Paxson of the Su- 
preme Court of Pennsylvania, in Common- 
wealth v. Matthews, wherein they sustained 
a conviction for the offense of selling a news- 
paper on Sunday. The conviction was had 
under a law passed in 1794, which while pro- 
hibiting the performance of any worldly em- 
ployment on Sunday, excepts ‘‘works of ne- 
cessity or charity.’’ The learned chief justice 
thought it hardly likely that the framers of 
the law contemplated the possibility of Sunday 
newspapers and that the latter, through the 
development of modern ideas, had become 
a part of the ordinary life of the people. But 
while the Sunday newspaper may be a con- 
venience to a large majority of the people, it 
did not, in the opinion of the court, come 
within the exceptions of the act. 

Technically speaking, the conclusion was 
correct, but we do not think that the court 
would have gone far amiss or been unwar- 
ranted in declaring Sunday newspapers to be 
‘‘works of necessity.’’ 








NOTES OF RECENT DECISIONS. 





ConstituTIONAL LAw—OBLIGATION OF Con- 
TRACTS—INTEREST—J UDGMENT.—In Morley v. 
Lake Shore & M. 8S. Ry. Co., 138. C. Rep. 54, 
the Supreme Court of the United States held 


| that where a judgment is obtained on a con- 
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tract. which contains no provision for interest, 
the allowance of interest on the judgment is 
a matter within the legislative discretion of a 
State. The judgment is not a contract anda 
law reducing the rate of interest thereon 
does not impair the obligation of contracts 
within the meaning of the federal coystitution. 
They also hold that where a State statute 
changes the rate of interest thereafter to ac- 
crue on judgments previously rendered, a citi- 
zen whose claims under the statute have been 
adjudicated by the highest court of the State 
is not deprived of property without due pro- 
cess of law within the meaning of the consti- 
tution. Justices Harlan, Field, and Brewer 
dissented from both conclusions of the court. 





Conrticr or Laws—BiLtt or Excuance— 
Provision FOR AtTToRNEY’s Frrs.—The de- 
cision of the United State Circuit Court 
Judge Taft, in Farmer’s National Bank v. 
Sutton, Manuf. Co., contains an interesting 
discussion of the controverted question 
whether a provision in note for payment of 
attorney’s fees destroys its negotiable char- 
acter. The exact holding of the court is that 
a bill of exchange drawn in Indiana, accepted 
in Michigan, to be discounted in Indiana and 
paid in Michigan is an Indiana contract and 
the liability thereon is to be determined by 
the law of that State and that an acceptance 
of a bill of exchange with interest after ma- 
turity and attorney’s fees, is a contract to 
pay asum certain at maturity and is there- 
fore negotiable for the provisions as to inter- 
est and attorney’s fees become operative only 
after maturity. The court was also of the 
opinion that Rev. Stat. Ind. 1881, § 5518, 
providing that all agreements in a bill of ex- 
change or other written evidence of indebted- 
ness, to pay attorney’s fees upon ‘‘any condi- 
tion therein set forth’’ are void, does not 
render void an agreement to pay attorneys 
fees on the implied condition that they shall 
be payable only in case of dishonor. In this 
the court followed Churchman v. Martin, 54 
Ind. 380. 

Upon the main question the court consid- 
ered it impossible to reconcile the authorities, 
and for that reason preferred to follow those 
courts which hold that the agreement to pay 
attorneys fees after maturity does not .Je- 
stroy the negotiability of a bill of exchange 
being the more inclined to do so because it 





was considering ag Indiana contract, and this 
view has been established as the law of that 
State in a series of decisions, beginning with 
Stoneman vy. Pyle, 35 Ind. 103. The other 
sases are Proctor v. Baldwin, 82 Ind. 377; 
Tuley v. McClung, 67 Ind. 10; Maxwell v. 
Morehart, 66 Ind. 301; Smock v. Ripley, 62 
Ind. 81; Hubbard v. Harrison, 38 Ind. 523. 

The Court of Appeals of Kentucky reached 
the same conclusion in Gaar v. Banking Co., 
11 Bush. 186; the Supreme Court of Lowa in 
Sperry v. Horr, 52 Lowa, 185; the Supreme 
Court of Kansas in Seaton v. Seovill, 18 Kan. 
434 ; and the Supreme Court of Illinois in Nick- 
erson vy. Sheldon, 33 Ill. 372, and in Hough- 
ton v. Morrison, 29 Ill. 244. Judge Pardee of 
the fifth circuit, in Adams v. Addington, 16 
Fed. Rep. 89, and Mr. Justice Brewer, while 
circuit judge, in Hughitt v. Johnson, 28 Fed. 
Rep. 865, expressed the same views. Other 
authorities to the same effect are Trader v. 
Chidester, 41 Ark. 242; Heard v. Bank, 8 
Neb. 10; Dietrich v. Bayhi, 23 La. Ann. 767 ; 
Howenstein v. Barnes, 5 Dill. 482; Bank v. 
Fuvua (Sup. Ct. Mont.), 28 Pac. Rep. 291. 
See also, Towne y. Rice, 122 Mass. 67, and 
Arnold v. Railroad, 5 Duer, 207. The con- 
trary decisions in Dakota, Minnesota, Wis- 
consin, Missouri, South Carolina, North Car- 
olina, California, Pennsylvania, Maryland, 
and Michigan it would be useless to consider 
or to attempt to distinguish. 





Trust DEED—SaLE UNDER PowER—PLACE 
or SaLte.—The case of Stewart v. Brown, 20 
S. W. Rep. 451, decided by the Supreme 
Court of Missouri involves an interesting 
question as to the validity of a sale of prop- 
erty under deed of trust under peculiar cir- 
cumstances. It was an action to redeem land 
from a sale under a trust deed. The complaint 
alleged that when the deed was executed 
there was only one building used as a court 
house, and that the deed provided that in 
case of sale the trustee should sell at the east 
court house door; that afterwards the court 
house was partially destroyed, and abandoned 
as such,and that at the time of the sale the cir- 
cuit court was held in one building and the 
county and probate courts were held in an- 
other, each of 





which was far removed from 


sach other, and from the abandoned court 
house, that the trustee gave notice that he 
would sell the property ‘‘at the front door of 
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the court house,’’ and that he sold the same 
at the north door, that led upstairs to the part 
of the building occupied by the circuit court, 
though said court was not in session at the 
time; that persons who would have bid for 
the property had it been sold at the proper 
place refused to attend the sale because of 
the doubt entertained of its legality ; and that 
the property sold for less than one-half of its 
value. It was held that a sale at the door of 
the court house existing at the time of the 
sale would be valid, but complainants were 
entitled to a trial of the issue whether at the 
time of the sale there was more than one place 
in the city designated as ‘‘the court house’’ at 
which sales of such character were made. 
Sherwood, J., concurred in the result, on the 
ground that the circumstances of the sale 
were such as should have induced the trustee 
not to make the sale, and such as to call for 
equitable interposition. Black and Gantt, 
JJ., concurred in the result on the ground 
that the sale should have been made at the 
old court house. Barclay, J., concurred 
in the result on the ground that the 
sale could not be made at the cir- 
cuit court building, and that, whenever the 
place of sale is not pointed out with reason- 
able certainty, the party entitled to resort to 
the security should institute’ foreclosure 
proceedings in court. 

ConstituTIONAL LAw—TrRiAL By JURY— 
JURY LESS THAN TWELVE.—A grave question 
of constitutional law, involving the right of 
trial by a common law jury came before the 
Supreme Court of Michigan in McRae v. 
Grand Rapids L. & D. Ry. Co. Const. Mich- 
igan art. 6, § 27, provides that ‘‘the right of 
trial by jury shall remain.’’ Art. 4, § 46, 
provides that ‘‘the legislature may authorize 
a trial by a jury of a less number than twelve 
men.’’ It was held that, though this gives 
the legislature authority to fix a certain defi- 
nite number less than 12 which shall consti- 
tute a jury, it does not authorize making pro- 
visions for contingencies, in which a 
jury may consist of less than 12, in the dis- 
cretion of the trial court; and hence Act of 
1861, § 1, providing that, after the impanel- 
ing of a jury, if from any cause any of the 
jurors shall be unable to attend, the court 
may enter that fact on their journal or docket, 
setting forth the cause of such inability, and 





the proceeding shall then continue in the same 
manner and with the same effect as if the 
whole panel were present, provided that the 
number of jurors so absent shall not be 
greater than 3 in a jury of 12, is unconstitu- 
tional. McGrath, C. J., and Montgomery, 
J., dissented. Long, J., says: 


Whether this constitutional provision applies to 
circuit courts we shall not pass upon or decide, so 
well convinced are we of the unconstitutionality of 
the act. Itis confessed that this provision does not 
apply to the trial of criminal cases in courts of record. 
The objection to the act is that it does not purport to 
authorize atrial by ajury of aless number than 12, 
except upon a certain contingency, and that conting- 
ency destroys the unanimity of the verdict. It does not 
preserve the common-law right of a unanimous ver- 
dict of a jury which the constitution recognizes by sec- 
tion 27, art. 6, which provides that “the right of 
trial by jury shall remain.” Mr. Justice Cooley 
speaking of this clause, in Taber v. Cook, 15 Mich. 
822, says: “The intention here is plain to preserve to 
parties the right to have their controversies tried by 
a jury in all cases where the right then existed; and 
suitors cannot constitutionally be deprived of this 
right, except where, in civil cases, they voluntarily 
waive it by failing to demand it in some mode which 
the legislature shall prescribe.”” Mr. Justice Christi- 
ancy, in Hill v. People, 16 Mich. 351, says: “Our 
constitution, in retaining the right of trial by jury 
tacitly refers to and adopts the common-law number.” 
In Van Sickle vy. Kellogg, 19 Mich. 49, Cooley, C. J., 
in speaking of this clause of the constitution, says: 
“The constitutional ,principle which underlies the 
right is one to which the people governed by the com- 
mon law have clung with perhaps more tenacity than 
any other; and they have justly regarded it as not pre- 
serving simply one form of investigating the facts in 
preference to another where both would have attained 
the same result, but as securing the mode of trial 
which was best calculated to insure a just result, and 
to secure the citizen against the usurpation authority, 
and against arbitrary or prejudiced action on the 
part of single individuals who chanced to be possessed 
of judical power. In Underwood v. People, 32 Mich. 
1, Mr. Justice Campbell says: ‘The right of trial by 
jury is secured by constitutional provisions, and it 
would not be competent to make any substantial 
changes in its character.” And again, in Paul v. 
Detroit, 7d. 108, the same learned justice, speaking of 
the mode of taking land for public uses prior to the 
adoption of the present constitution, says: “The con- 
stitution (article 18, § 2 ) has changed this by ‘requiring 
the whole subject to be determined bya jury of free- 
holders, so that each case shall be determined by a 
separate tribunal summoned expressly for the pur- 
pose, who must be unanimous in their views before 
any land can be taken, who must act openly and before 
all concerned in hearing and receiving testimony, who 
cannot listen to private persuasion, and where any at- 
tempt to influence them will subject the offender to 
severe and disgraceful punishment. All these safe- 
guards are implied in the use of the term ‘jury;’ and 
no action by laws or by proceeding under them can be 
maintained if any of these securities are impaired or 
disregarded.” In Swart v. Kimball, 43 Mich. 443, 5 N. 
W. Rep. 635, Mr. Justice Cooley, again speaking of 
section 27, art.6, providing that “the right of jury 
shall remain,” says: ‘‘What right? Plainly the right 
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as it existed before; the right to atrial by jury as it 
had become known to the previous jurisprudence of 
the State. The right is not described here. It is not 
said what shall be its incidents. It is mentioned as 
something well known and understood under a particu- 
lar name; and by implication, at least, even a waiver 
of its advantages is forbidden.’”’ Mr. Justice Ranney, 
in Work v. State, 2 Ohio St. 296,speaking of a like pro- 
vision of their constitution, says: “‘An institution that 
has so long stood the trying tests of time and experi- 
ence, that has so long been guarded with scrupulous 
care,and commanded the admiration of so many of the 
wise and good, justly demands our jealous scrutiny 
when innovations are attempted to be made upon it.” 
It is too well settled to need further citation of author- 
ity or argument to show that this part of the constitu- 
tion (article 6, § 27), providing that “‘the right of trial 
by jury shall remain,” means the right, as it existed 
at the common law, which was well understood in 
the previous jurisprudence of the State at the time of 
the adoption of the constitution in 1850. This right 
was a trial by a jury of 12 good men and true, whose 
determination must be unanimous upon the rights of 
the parties. This the constitution of 1850 preserves, 
except that under section 46, art. 4, the legislature 
might authorize a less number than 12. Conceding 
that this provision applies to circuit as well as inferior 
courts, does the act authorize aless number, within 
the meaning of this clause of the constitution and at 
the same time preserve the right of trial by jury as it 
was known at the common law, and in the previous 
jurisprudence of the State? We think not. If the 
legislature had fixed the number at 11, or9, or 6, the 
right would yet remain to have that number impaneled 
and sworn well and truly to try the ease, and render 
a verdict by the vote and voice of every juror. One 
vote or voice less would not be a jury trial as it was 
understood when the constitution was adopted. 


Under the act in controversy, here there is no such 
thing known or provided for as the impaneling of any 
jury except such a jury as was known at the common 
law; that is, ajury of 12, and no less or greater number. 
It must be a jury of 12; and, unless this number was 
impaneled and sworn totry the cause, it would be a 
mistrial, within the provisions of the act. An attempt 
was made, however, by the legislature by this act, 
without reducing the number to be impaneled to try 
the cause,—as provided by article 4, § 46,—to give 
the trial court, under certain circumstances, the power 
to fix and determine the number that may try the 
cause. Granting that the legislature has the power 
to fix and determine the number at less than 12, it has 
not done so by this act, but has attempted to confer 
upon the trial courts the power todo so. Under the 
constitution, this is not a power which the legislature 
may delegate to any court or other tribunal. It isa 
matter of the gravest concern to the people. They 
have not surrendered aright to trial by jury, as it was 
understood to be before the constitution was adopted, 
but have granted the right to the legislature to fix 
a less number than 12, if, in their judgment and dis- 
cretion, it so determined, but preserving all the other 
incidents of the trial by jury as it was known and 
understood before, which means a unanimous verdict 
of the number fixed by the legislature. The legis- 
lature, by the act, has not reduced the number, but 
seeks to destroy the common-law incidents of the trial, 
by giving the trial court power not only to discharge 
part of the jury at any stage of the proceeding, but to 
proceed with the trial before a lesser number, and 
take a verdict that shall be binding upon a party, how- 





ever strenuously he may insist upon his constitutional 
right toa trial by jury as that right is preserved to him. 
This cannot be the true interpretation of these clauses 
of the constitution. It destroys unanimity of the ver- 
dict of 12 men. As well might the legislature have 
attempted to provide for the rendition of a verdict 
by aless number than 12. Such authority would no 
more destroy the unanimity of the verdict than do the 
provisions of this act. If this juror could be dis- 
charged at the ead of three months, and after nearly 
all the testimony had been putin, and the jury had 
gone over the line of the road and examined it, then 
he could have been discharged—under the act—at 
any time before verdict. Would it be contended that 
after the jury had entered the jury room to deliberate 
on a verdict, and one had there been taken ill before 
verdict found and returned, that eleven men could 
have returned the verdict? We think not; and yet 
the act is broad enough to cover such a case. 

We are aware that in some of the courts it has been 
held that if a jury of more than 12 men has been im- 
paneled, and the last juror sworn can be pointed out 
during the trial, he may be dismissed from the panel, 
and the trial may proceed (Muirhead v. Evans, 6 Exch. 
447; Bullard v. State, 38 Tex. 504; Davis v. State, 9 
Tex. App. 634); but these decisions do not reach the 
point in controversy here. In such cases the right to 
atrial by jury remains inviolate, and the cases pro- 
ceed upon the theory that the 12 originally impaneled 
are ascertained, and that sucha stage in the proceed- 
ings has not been reached that the additional juror 
has any influence upon the minds or judgments of 
the other jurors. But in these cases it is settled that, 
ifthe jury had once gone into the jury room for de- 
liberation, it would be a mistrial. We are constrained 
to hold the act unconstitutional and void; and the ver- 
dict and judgment must be reversed, with costs, and 
anew trial granted. 





NEGOTIABLE INsSTRUMENT—PROmISSORY NOTE 
—ATTORNEY’S Fee.—The Supreme Court of 
Illinois in Dorsey v. Wolff, hold that the ne- 
gotiability of a note is not destroyed by a 
stipulation therein that if not paid when due 
and suit is brought thereon the maker will 
‘‘pay ten per cent. on the amount due in ad- 
dition as an attorney’s fee to be recovered 
as part of this note or by separate suit’’ and 
that such stipulation passes by endorsement 
to the assignee, who, may bring a separate 
suit thereon in accordance with its terms. 
Magruder, J., says: 


Various definitions have been given of a “‘promissory 
note.”” In general terms, it may be defined to bea 
written promise by one person to pay to another per- 
son therein named or ordera fixed sum of money, at 
all events, and at a time specified therein, or at a time 
which must certainly arrive. Lowe v. Bliss, 24 Ill. 
168; Chicago Ry. Equipment Co. v. Merchants’ Bank, 
136 U. 8. 268, 10 Sup. Ct. Rep. 999; Story, Prom. 
Notes, p. 2; 3 Kent, Comm. 74; 2 Amer. & Eng. Ene. 
Law, p. 314. A note is none the less negotiable be- 
cause it is made payable on or before a named date. 
Chicago Ry. Equipment Co. v. Merchants’ Bank, 
supra; Cisne y. Chidester, 85 Ill. 523; Earnst v. Steck- 
man, 74 Pa. St. 13. An instrument fora specified sum 


of money, and also for the payment of something else, 











VoL. 36 


CENTRAL LAW JOURNAL. 73 








the value of whichis not ascertained, but depends 
upon extrinsic evidence is not a note. Lowe 
v. Bliss, supra. A note which provides for the 
payment, after the maturity thereof, of a certain rate 
of interest per annum, not exceeding the legal rate, is 
not made conditional by such provision. Houghton 
y. Francis, 29 Ill. 244; Reeves v. Stipp, 91 Ill. 609; 
Laird v. Warren, 92 Ill. 204. 

Applying these definitions to the notes mentioned 
in the declaration in thjs case, we find that each note 
is ‘‘a note for a sum certain, payable at a fixed date.” 
Dietrich v. Bayhi, 23 La. Ann. 767. The notes are not 
payable ona contingency, because the maker has the 
option of paying on or before a certain date; nor are 
they conditional instruments because they contain the 
words, “‘with eight per cent. interest per annum after 
maturity.’”? The portion of each note’which precedes 
the stipulation or promise as to the attorney’s fee, is 
in itself a complete promissory note. For example, 
the part of the first note that goes before the provision 
for the fee is as follows: ‘$13,586.84. Bunker Hill, 
Ill., Dee. 31, 1885. On or before two years after date, 
for value received, we or either of us promise to pay 
to the order of George W. Belt, thirteen thousand five 
hundred eighty-six and 84-100 dollars, payable at the 
banking house of Belt Bros. & Co. in Bunker Hill, 
Illinois, with eight per cent. interest per annum after 
maturity,” etc. ‘‘Here the sum, time of payment, and 
payee are certain, and these are the essential char- 
acteristics of a promissory note.’”? Houghton vy. Fran- 
cis, supra. ‘The promise to pay the attorney’s fee is a 
promise to do something after the note matures. It 
does not affect the character of the note before or up 
to the time of its maturity, either as to certainty in the 
amount to be paid, or fixedness in the date of payment, 
or definiteness in the description of the person to whom 
the payment is to be made. The stipulation or prom- 
ise as to the attorney’s fee cannot, therefore, affect the 
negotiability of the note, because the negotiability of 
a promissory note is, for all practical purposes, at an 
end when it matures. Parties taking it after its ma- 
turity cannot claim to be innocent holders without 
notice of defenses which may be set up by the maker 
against its collection. If the stipulation for an attor- 
ney’s fee is of such a character as to make the amount 
to be paid at maturity uncertain or indefinite, the note 
cannot be regarded as negotiable so as to authorize a 
suit upon it by the indorsee; but, where the stipula- 
tion does not have such an effect, its insertion in the 
notejdoes not destroy the negotiability of the note. 

When the amount to be paid at maturityis certain 
and fixed, the maker knows what he is to pay, and the 
holder knows what he is to receive, from the face of 
the note itself. Commercial paper is expected to be 
paid promptly when itis due. A stipulation for an 
attorney’s fee, whichis only to be recovered if the 
note is not paid when due and suit is brought upon it, 
can have no force except upon the maker’s default. 
If he keeps his contract by paying his note at its ma- 
turity, he will not be obliged to pay the additional 
amount; and no element of uncertainty enters into 
the contract. By the stipulation, the maker offers to 
the holder aninsurance of his own confidence in his 
ability to pay without suit, and thereby adds to the 
value of the paper as promising less expense in its 
collection. It has been said that the additional agree- 
ment relates rather to the remedy upon the note, if a 
legal remedy be pursued, than to the sum which the 
maker is bound to pay; and that it is not different in 
its character from a cognovit, which, when attached 
to promissory notes, does not destroy their negotia- 
bility. Daniel, Neg. Inst. (4th Ed.) §§ 62, 62a. We 

‘ 





do not think that the negotiability of the notes in this 
case was destroyed by the stipulations therein as to 
attorney’s fees. 

The view here expressed is sustained by the au- 
thorities. In Nickerson y. Sheldon, 33 Ill. 372, the 
note contained this provision: ‘‘And we further agree, 
if the above note is not paid without suit, to pay ten 
dollars, in addition to the above, for attorneys’ fees.”’ 
In that case the plaintiff did not declare for the $1@, 
and hence the recovery was only for the principal and 
interest due on the note, but we held the note to be 
negotiable under the statute, and said: ‘The amount 
due by this note is absolutely certain, and it possesses 
all the requisites of a negotiable instrument under 
the statute. Stewart v. Smith, 28 Ill. 397. There is 
no uncertainty as to the precise sum of money to be 
paid on the maturity of the note.” Banev. Gridley, 
67 Ill. 3888; Gobble v. Linder, 76 Ill. 157; Barton v. 
Bank, 122 Ill. 352,13 N. E. Rep. 503. In Stoneman y. 
Pyle, 35 Ind. 103, the note contained a stipulation for 
the payment of attorneys’ fees should suit be instituted 
thereon, and it was said: ‘We see no reason, on 
principle or authority, or on grounds of public policy, 
for holding that such a stipulition destroys the com- 
mercial character of paper otherwise having that 
character. . . . So here the defendant had the 
right to pay the face of the note when due, and avoid 
the attorneys’ fees. As long as the note retained the 
peculiar characteristics of commercial paper, viz., up 
to the time of its maturity and dishonor, the amount 
to be paid on the one hand, and recovered on the 
other, was fixed and definite.”” Smock v. Ripley, 62 
Ind. 81. In Gaar v. Banking Co., 11 Bush, 180, there 
was indorsed upon the back of an accepted bill of ex- 
change and agreement by the drawers, indorsers, and 
acceptors thereof “‘to pay a reasonable attorney’s fee 
to any holder thereof if the same shall thereafter be 
sued upon, and also pay interest at the rate of ten per 
cent. per annum after maturity until paid;” and it 
was claimed that the written agreement so indorsed 
upon the bill destroyed its negotiability on the ground 
that the amount of the attorney’s fee was not ascer- 
tained, and hence that the bill was for an uncertain 
amount, but the court held otherwise, and said: “The 
amount to be paid at miturity was fixed and certain, 
and it was only in the event that the bill was not paid 
when due that an uncertainty arose. The reason that 
the rule that the amount to be paid must be fixed and- 
certain is that the paper is to become a substitute for 
money, and that it cannot be, unless it can be ascer- 
tained from it exactly how much money it represents. 
As long, therefore, as it remains a substitute for 
money, the amount which it entitles the holder to de- 
mand must be fixed and certain; but when it is past 
due it ceases to have that peculiar quality denominated 
‘negotiability,’ or to perform the office of money; and 
hence anything which only renders its amount uncer- 
tain after it has ceased to be a substitute for money, 
but which in no wise affected it until after it had per- 
formed its office, cannot prevent it becoming nego- 
tiable paper.”” In Seaton vy. Scovil, 18 Kan. 433, a 
note for the payment of a certain sum, “with interest 
at twelve per cent. perannum after due until paid, 
also costs of collecting, including reasonable attor- 
neys’ fees if suit be instituted on this note,” was held 
to be negotiable; and Mr. Justice Brewer, delivering 
the opinion of ,the court, quoted with approval 
the above extract from the Kentucky case, and said: 
“The amount due at the maturity of the paper is cer- 
tain; and the only uncertainty is in the amount which 
shall be collectible in case the maker defaults, at the 
maturity of the paper, in his promise to pay, and the 
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holder is driven to the necessity of instituting a suit 
for collection, and then only as to the expenses of such 
collection.”” In Sperry v. Horr, 32 Iowa, 184, each of 
the notes sued upon was for acertain sum, and con- 
tained the following words: ‘With ten per eent. in- 
terest until paid; if not paid when due, and suit is 
brought thereon, I hereby agree to pay collection and 
attorneys’ fees therefor;’”’ and the court held them to 
be negotiable, saying the attorneys’ fees are not part 
of the sums due on the notes, but are an amount for 
which the maker may become liable when a legal 
remedy is enforced against him. Shugart v. Pattee, 
37 Iowa, 422; Bank v. Breese, 39 Iowa, 640; Howen- 
stein v. Barnes, 5 Dill. 482; Schlesinger y. Arline, 31 
Fed. Rep. 648; Sewing Mach. Co.v. Moreno, 6 Sawy. 
35, 7 Fed. Rep. 806. 

Inasmuch as the note is negotiable, and passes by 
indorsement to the assignee, the agreement as to the 
attorney’s fee also passes to such assignee as a part of 
the note. The stipulation or promise to pay the at- 
torney’s fee is not made with the payee alone. The 
note is payable to the payee or order. The promise 
is as much to the holder as to the original payee. The 
fee is to be paid if the note is not paid when due, 
whether it is then owned by the payee or by any 
other holder. Moreover, the attorney’s fee is an in- 
cident to the main debt and passes withit. Bank v. 
Ellis, 2 Fed. Rep. 44; 2 Daniel, Neg. Inst. § 62a Adams 
v. Addington, 16 Fed. Rep. 89. The promise to pay 
it, thereby lessening the cost of collection in case of 
suit, gives the note currency as well as security, and 
is regarded as a provision for the indorsee or holder 
as well as forthe payee. Bank v. Ellis, 6 Sawy. 96, 2 
Fed. Rep. 44. Daniel, in his work on Negotiable In- 
struments (volume 2, § 62a) says: ‘*When the added 
stipulation is deemed valid, and the bill or note nego- 
tiable, such stipulation becomes a part of the accep- 
tor’s or indorser’s contract, and need not be sued for 
by the attorney, but it is recoverable by the holder of 
the instrument.”’ See cases cited in note 3. 

A further question arises as to the mode of enforec- 
ing the collection of the fee. It is said that it cannot 
be recovered in a separate suit if it is not embraced in 
the recovery on the note. Such seems to be the doc- 
trine in Indiana. Smiley v. Meir, 47 Ind. 559. Ina 
case in Iowa, also, where the note sued on contained 
a stipulation ‘‘to pay in addition to the amount there- 
of, fifteen dollars attorney’s fees if the note is col- 
lected by suit,” itwas held not to be the intention of 
the parties that the fee should become due only after 
the note was collected by suit, but to be their inten- 
tion that the fee should be recoverable with the 
amount of the note. Shugart v. Pattee, 37 Iowa, 422. 
In this State it has been held that the fee is not due 
whenthe suit is brought on the note, and therefore 
eannot be included in the assessment of damages. 
Nickerson y. Babcock, 29 Ill. 497; Easter v. Boyd, 79 
Til. 325. In the two cases, however, in which this 
court so held, there was no express agreement in the 
note that the fee might be recovered in a separate 
suit. Nickerson y. Babcock, supra; Easter v. Boyd, 
supra. 





MonicrpaL CorPoRATION—DEFECTIVE SIDE- 
WALK—InNJuRY TO CHILD PLAYING ON STREET. 
—The Supreme Court of Wisconsin in Reed 
v. City of Madison, 53 N. W. Rep. 547, hold 
that the right of action against a city for in- 
juries caused by a defective sidewalk is purely 
statutory and is available only when the per- 





son injured was at the time usirg the side- 
walk or highway. for purposes of travel. In 
this case the plaintiff was rolling her hoop 
and running slowly along the sidewalk on the 
way to play with other children a short dis- 
tance off when she tripped on a defective 
board and the hoop stick penetrated her eye. 
It was held that the fact that she was using 
the sidewalk for play as well as travel did 
not prevent recovery. Orton, J., ‘says: 


When the liability is statutory, and confined to 
travelers, as above held, a child who is injured while 
using a sidewalk both for travel and for play at the 
same time mayrecover. This presents a new question 
to this court. The nearest ithas been involved in any 
ease isin Strong vy. Stevens’ Point, supra. The cir- 
cuit court left it to the jury ‘“‘whether the boy was on 
the bridge [through which he fell into the river] for 
play or pastime, and not for the purpose of going over 
it.’ The jury found for the plaintiff, and the judg- 
ment was affirmed by this court. From this peculiar 
language of the instruction the jury may have found 
that the boy was on the bridge both for play and to go 
over it. It is said in the opinion “that it is contended 
that the deceased boy was not a traveler upon the 
highway, but that he was on the bridge for mere play 
or pastime.”” This would seem to be a strong intima- 
tion that it would be no objection to the recovery if 
the boy was on the bridge both for play and for travel 
at the same time. This court, having followed Massa- 
chusetts in respect to other questions of statutory 
liability, may well accept the decisions of that State as 
suflicient authority on this question also. Blodgett 
v. Boston, 8 Allen, 237; Gulline v. Lowell, 144 Mass. 
491,11 N. E. Rep. 723; Hunt v. Salem, 121 Mass. 294; 
Bliss v. South. Hadley, 145 Mass. 91, 13 N. E. Rep. 352. 
It would seem to be reasonable that if the person in- 
jured, whether an infant or an adult, was, in a proper 
sense, traveling on the sidewalk, it should not be an 
objection to his recovery that at the same time he was 
indulging in play or pastime not inconsistent with his 
being a traveler also. A person passing from place to 
place on a sidewalk is a traveler thereon. He is going 
somewhere. It makes no difference whether it is for 
business or for pleasure, or merely to gratify an idle 
curiosity. Chicago v. Keefe, 114 Ill. 222, 2 N. E. Rep. 
267. It is not unlawful, wrong, or negligent for 
children to play on the sidewalk. McGarry v. Loomis, 
63 N. Y. 104. The plaintiff was traveling on the side- 
walk to go toacertain place to meet her playmates, 
and while so traveling she followed her hoop, which 
she guided before her. The hoop accelerated her 
traveling, and made it a pleasure. The following and 
guiding her hoop did not make her any the less a 
traveler. She did not stop to play with her hoop on 
the sidewalk, and the playing with her hoop did not 
divert her from going straight on toward her destina- 
tion. She was a “traveler,” in the strictest sense of 
the word. The rolling of her hoop before her was not 
per se negligence, but the jury may consider that fact 
on the question, and as to whether it contributed to 
produce the injury. Sutton vy. Wauwatosa, 29 Wis. 
21; Kunz v. City of Troy, 104 N. Y. 344, 10 N. E. Rep. 
442. See other cases cited inappellant’s brief. Every 
case must be decided on its own facts. We hold only 


that in this case, the rolling of the hoop was not in- 
consistent with the plaintiff being at the same time a 
traveler on the sidewalk. It is natural for a child to 
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play, early and late, at home and abroad, going and 
coming, and everywhere. Because it plays on its 
travels on the sidewalk it should not be declared an 
outlaw, or excluded from the usual remedies of the 
law. This seems to be a very plain case, both by rea- 
son and authority, that this little girl was a traveler 
on the walk when injured by reason ofits defective 
condition. 








LIFE AND MORTALITY TABLES. 


I. Their History.—The first noteworthy 
attempt to apply the doctrine of probabilities 
to the valuation of Jife, by calculating its 
probable duration at any given period, was 
made by Dr. Halley, who, in 1863, published 
a series of tables, calculated from observa- 
tions made at Breslau, in Lower Silesia; but 
these were very imperfect, and are now of no 
practical value. He was followed by Dr. 
Price and Mr. Simpson, who both published 
tables of mortality for London ; but these also 
were of little value, on account of the neces- 
sarily high rate of mortality among the peo- 
ple from whom they were taken. The first 
really authoritative tables were the North- 
ampton, framed by Dr. Price from the regis- 
ter of burials in the parish of All Saints, 
Northampton, 1735-1780; but, these being 
based on deaths alone,are not wholly reliable. 
They have, however, been widely used. 
These were followed by the Carlisle tables, 
constructed from observations made by Dr. 
Heysham at Carlisle, 1780-1787, which have 
become perhaps the most famous of their 
kind. Next came the government tables, 
compiled by Mr. Finlaison and issued in 
1825, and the English tables, prepared some 
twenty-five years later by Dr. Farr. These 
last, owing to the great care and labor ex- 
pended on their preparation, are probably the 
most authoritative for England, although a 
great deal of consideration is due to the ex- 
perience tables, compiled by a committee of 
eminent actuaries from the data furnished by 
the combined experience of seventeen life in- 
surance offices. In America, the tables most 
in vogue have been the Northampton and the 
Carlisle, the only native tables for a long;time 
being those based on the records of the Epis- 
copal Church and those derived from the re- 
ports of the board of health of Philadelphia, 
which, of course, were local in character, and 
could not furnish a safe guide for the rest of the 
country. Now, however,the American Experi- 
ence Tables, adopted by the legislatures of 





Michigan! and New York,’ aim to give fairly 
accurate results for the whole country, and 
will very likely furnish a safer basis of calcu- 
lation than any of the English tables, based, 
as the latter are, on conditions of life differ- 
ing considerably from those which exist here. 
There have been a number of tables of less 
note and authority published at various times, 
and adopted by some courts, such as Wig- 
glesworth’s, McKane’s, Hendry’s, and the 
New Northampton (also compiled by Dr. 
Farr), which are now of no importance, and 
deserve only a cursory mention. 

Il. Their Use in Courts of Law.—1. As 
a basis for calculating the present value of 
life estates, annuities, and dower interests. 

(a) Life Estates.—The common law rule 
for estimating the value of a life estate was 
to regard it as equivalent to one-third of the 
principal sum ; but this was of course a mere 
arbitrary rule, simply adopted for the sake 
of convenience, and not from any conviction 
of its inherent propriety, and it soon became 
apparent that in many cases it was product- 
ive of rank injustice. From the very nature 
of the case there can be no infallible rule for 
determining a matter dependent upon so 
many circumstances; but there should be at 
least some fixed basis of calculation which 
appeals to the reason and justice of mankind. 
This the old rule did not do; and the mortal- 
ity tables have stronger claims to it than any 
other system yet brought to light. They 
h. > accordingly been adopted in several 
cases < evidence of the probable duration of 
the life estate, from which its present value 
could be estimated.* They are not conclu- 
sive, however; each case depends to a very 
great degree on its own circumstances, and 
must be decided with reference to them.‘ 
And when the Carlisle tables would make 
the value of the life estate $6534.60, leaving 
the fee only $5202, the court wholly rejected 
them.? 

In some of the American cases great stress 
has been laid upon the difference between 
the existing conditions and those upon which 
the tables offered were based ;° but this ob- 


1 Comp. L. 997. 

22N. Y. R.S. (6th ed.) 678. 

8 Mills v. Catlin, 22 Vt. 98; Williams’ Case, 3 Bland. 
Ch. 186; Mortimer v. Chambers, 17 N. Y. Supp. 874. 

4 See Greer v. Mayor, 1 Abb. Pr. N.S. 206. 

5 Shippen’s App., 80 Pa. 391. 

6 Dorsey v. Smith, 7 Har. & J. 345; Carnes vy. Polk, 
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jection does not apply with the same force to 
tables based upon Amerivan data. It is true 
that evidence of this kind is, as all evidence 
which attempts to deal with the future of 
necessity must be, more or less conjectural ; 
but it is at least more satisfactory to have a 
probable guess than one that has no claim to 
probability, or an arbitrary rule which is al- 
most demonstrably wrong. 

(0) Annuties.—An annuity being of a 
different nature from a life estate, the objec- 
tions urged against the use of these tables in 
the former case do not apply with the same 
force to this, and they have been almost uni- 
formly held to afford a safe basis of calcula- 
tion.’ In one case, however, the court held 
thatthe result obtained by calculating the 
present value of a life annuity by the life 
tables was to a certain extent conjectural and 
uncertain, and preferred to treat the fixed 
sum on which the interest was payable as 
liquidated damages.* This is very well,when 
it is possible to do so; but the fact remains, 
thatin the great majority of cases the life tables 
furnish the only basis, however conjectural, 
of calculation, and are therefore the only 
means which the court possesses of arriving 
at anything buta purely conjectural result ; 
and as was said above, any probability, 
however slight, is certainly more satisfactory 
than a guess pure and simple. 

It is preferable, in this country to use the 
American Experience Tables, rather than the 
Northampton, or any other English tables, in 
calculating the present value of an annuity ;° 
and when admitted to prove the probable 
duration of a life, it should be in connection 
with proof as to the health, constitution and 
habits of the annuitant—in short of all the 
circumstances that may affect the duration of 
life, in order that it may be possible to judge 
how far the tables suit the case in hand." 

(c) Dower Interests.—Dower being es- 
sentially a life estate, it might be supposed 
that the courts would show the same reluct- 
ance to calculating its present value by the 


5 Heisk. (Tenn.) 244. In this last case, however,it was 
admitted that they might be referred to. 

7 Rowley v. R. R., 8 L. R. Ex. 221; Peterson vy. Ole- 
son, 47 Wis. 122; People v. Security Co., 78 N. Y. 114; 
Kaas’ Est., 5 Pa. C. C. R. 583; Shover v. Myrick, 30 
N. E. Rep. 207; but see Holdich’s Case, 14 L. R. Eq. 
72. 

8 Berrinkott vy. Traphagen, 39 Wis. 219. 

9 Att. Gen. vy. N. A. L. I. Co., 82 N. Y. 172. 

10 Schell v. Plumb, 55 N. Y. 592. 





life tables that they have shown in that in- 
stance; but the tendency is overwhelmingly 
in favor of using them as a basis of calcula- 
tion." ‘*The life tables are made up’ by 
averaging lives by the actual mortality of 
strong and sickly alike. * * * Any at- 
tempt to refine upon these averages by guess- 
ing at the probabilities of a given life would 
be too fanciful and conjectural to deserve at- 
tention in determining legal rights. Such at- 
tempts have not been made very often, and 
we are not impressed with their wisdom.’’” 
It makes no difference whether the dower 
right is vested or contingent; the tables are 
equally admissible.“ In one case, the En- 
glish tables were rejected on the ground of 
difference in conditions ;4 but this was prac- 
tically overruled, though not specifically 
mentioned, in a later case in the same State, 
in which it was declared that such tables fur- 
nished the proper rule for computing the 
present value of a contingent right of dower, 
and that the court knew of no other possible 
way of determining its value.” 

Life tables give the probable duration of 
life of a person in ordinary health and of or- 
dinary vigor of constitution ; and they cannot 
properly be used to determine the duration 
of life of one whose health or constitution is 
above or below the average to any consider- 
able degree.’® In one such case, the auditor 
added five years to the actual age of the 
doweress in calculating her probable duration 
of life ;!7 and in any such circumstances the 
departure from the recognized standard must 
of necessity be arbitrary, and dependent upon 
the peculiar facts of the case.'® 

2. As a basis for calculating damages for 
injuries to the person. 

(a) In Case of Death.—In an action for 
injuries resulting in death the measure of 
damages is taken to be the present value of 
an annuity equal to the yearly amount con- 
tributed by the deceased to the support of 


ll Eastabrook v. Hapgood, 10 Mass. 313; Wager v. 
Schuyler, 1 Wend. 553; McHenry v. Yokum, 27 IIl. 
160; O’Connel v. O’Donnel, 3 Bush (Ky.), 216. 

122 Brown vy. Bronson, 35 Mich. 415. 

13 Jackson v. Edwards, 7 Paige, 386; Lancaster v. 
Lancaster, 78 Ky. 198. 

14 Beavers v. Smith, 11 Ala. 20. 

15 Gordon v. Tweedy, 71 Ala. 202, 74 Ala, 232. 

16 Alexander v. Bradley, 3 Bush (Ky.), 667. 

17 Abercrombie v. Riddle, 3 Md. Ch. 320. 

18 McLaughlin v. McLaughlin, 5 C. E. Green, 190. 
See also Cronkright v. Haulenbeck, 25 N. J: Eq. 513. 
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his family; and life tables are therefore ad- 
missible to prove the probable duration of life 
of the deceased, and the consequent loss the 
plaintiff has suffered by his death, unless 
there be some extraordinary circumstances to 
render their admission improper, or the re- 
sults derived from them misleading. This 
rule applies to cases of negligence,” and cases 
arising under the civil damage laws.” They 
are even admissible to prove the prob- 
able duration of life of a child of two 
years of age, although recovery can date only 
from his majority.”! 

On the other hand, these tables were held 
not admissible in Klanowski v. R. R.,” and 
in Rajnowski v. R. R.,?> where the deceased 
was a child of five, and the tables offered 
gave no expectancy of life for any age under 
ten. These cases, therefore, cannot avail to 
shake the general rule. It is unquestionable, 
however, that in cases under the civil dam- 
age laws, or in fact in any case, the habits of 
the deceased ought to be considered upon the 
question of duration of life. It was well said 
in Rafferty v. Buckman,” where the plaintiff’s 
husband had been very intemperate: ‘‘it may 
well be doubted whether the tables were ad- 
missible. A person whose habits were such 
as those of the deceased did not have the 
ordinary prospects of life.’’ And it must al- 
ways be borne in mind that the life tables 
only give the ordinary expectation of life. 


(b) In Case of Permanent Injury.—As 
in case of death, so also in case of permanent 
injury, these tables are admissible to show the 
duration of life; for the injury is commensu- 
rate with the life.” There is very little au- 


19 David v. 8S. W. R.R., 41 Ga, 228; R. R. v. Cowser, 
57 Tex. 304; Mulcairns v. Janesville, 67 Wis. 24; Sau- 
terv. N. Y.C.& H. R.R., 66N. Y.50; Denver, ete. 
R. R. v. Woodward, 4 Col. 1; Coates v. Burl. & C. R. 
R. R., 52 Iowa, 486; Cooper v. L. S. & M.S. R. R., 66 
Mich. 261. 

2% Roose y. Perkins, 9 Neb. 304; Hall vy. Germain, 
14 N. Y. Supp. 5. 

21 Walters v. C. R. I. & P. R. Co., 41 Lowa, 71, 

257 Mich. 525. This may be considered overruled 
by the later case of Cooper v. R. R., supra. 

2374 Mich. 20. 

24 46 Towa, 195. 

2% McDonald vy. Chicago & N. W. Ry., 26 Iowa, 124; 
R. R. v. Johnson, 66 Ga. 259; R. R. v. Putnam, 118 U. 
8.545; Knapp v. R. R., 32 N. W. Rep. 18; Chase vy. R. 
R.,39 N. W. Rep. 196; Whelan vy. R. R.,38 Fed. Rep. 15; 
R. R. v. Chandler, 84 Ga. 37; Ronn y. Des Moines, 78 
Iowa, 63; City of Lincoln v. Smith, 28 Neb. 762; Blair 
vy. Madison Co., 46 N. W. Rep. 1093; Waterman vy. R. 
R., 52 N. W. Rep. 247. 





thority against this view. Phillips v. R. R.,* 
rules that the proper amount of damages for 
any injury cannot be arrived at by a perfect 
arithmetical calculation; but then it was 
never seriously contended that it could. All 
that is claimed for the life tables is that they 
furnish a probable basis of calculation. One 
Iowa case also,’ held the tables inadmissible 
in an action for negligence resulting in per- 
manent injuries ; but this case was practically. 
reversed in Simonson v. R. R.,” the plaintiff 
in that case being the mother of Nelson, who 
had died in the meantime, presumably from 
his injuries, and was expressly rejected by 
the court in Knapp v. R. R., supra. 

(c) In case of injury not permanent, life 
tables are not admissible. They cannot fur- 
nish any valid criterion of damage because 
the duration of life is not an element in such 
cases.” They are useless also in cases where, 
although the injury be permanent or result in 
death, exemplary or punitive damages are 
recoverable.” 

(ad) The Limitations of Their Use.—These 
tables are in no sense conclusive of the dura- 
tion of life. They only furnish the jury with 
a basis on which to calculate that duration, 
by the aid of all the other facts and circum- 
stances of the case, such as the actual phys- 
ical condition of the person deceased or in- 
jured, his habits, etc.*' It is also necessary 
that the age of the person in question be 
shown before the tables can be admitted in 
evidence ; for if that be not fixed, the expect- 
ancy of life is of course uncertain.” 

III. Their Proof.—It has been held that the 
court will take judicial notice of the genuine- 
ness and authority of such well-known tables 
as the Carlisle and Northampton,” in the 
same manner as of any other scientific work 
of known reputation ; and they may be put in 
evidence from any standard work, known to 


%5C. P. D. 280. 

27 Nelson v. R. R., 388 Towa, 564. 

23 49 Iowa, 87. 

22 Rummele vy. Alleghany Co. (Pa.), 16.Atl. Rep. 78; 
R. R. v. Johnson, 36 Ill. App. 564; Hamilton v. Wm. 
Branfoot, 48 Fed. Rep. 914. 

3 The D. S. Gregory, 2 Ben. (U. 8.) 226; Berg v. 
R. R., 50 Wis. 419. 

81 R. R. v. Crosby, 74 Ga. 787; R. R. v. Putnam, 118 
U. S. 545; MeKeigue v. Janesville, 68 Wis. 50; Hunn v. 
R. R., 78 Mich. 513; Denman vy. Johnston, 48 N. W. 
Rep. 565; Steinbrunner v. R. R., 23 Atl. Rep. 239. 

8 Balch v. R. R., 67 Mich. 394. 

83 Scheffler v. R. R., 32 Minn. 518; Ga. R. R. v. 
Oakes, 52 Ga. 410. 
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the court to be such, as the Encyclopedia 
Britanica,* Johnson’s New Universal Ency- 
clopedia,® or any law book of general accept- 
ance and authority.” This does not extend 
to works not known to be authoritative 
and therefore such a _ table, contained 
in a book entitled ‘‘A Million of Facts ; Conk- 
ling’s Handy Manual of Useful Information,”’’ 
‘was held not admissible without proof of its 
correctness.” If works not known to the 
court are shown by a competent witness 
to be of recognized authority, they are then 
admissible, even though the witness who 
testifies to their general acceptance is not 
shown to be himself an expert in regard to 
them.” An expert, also, may testify to the 
probable duration of life, basing his testimony 
upon authoritative tables of mortality,” or 
may use them to refresh his memory ;*! and 
the admission of the evidence of a non-expert 
is a harmless error, when he testifies only to 
what the tables themselves prove. 

It may be added, as a proof of the versa- 
tility of the legal mind, that in two cases it 
was gravely objected that there was no evi- 
dence from which the jury could estimate the 
damages, because the life tables had not been 
offered in evidence ; but the court as gravely 
ruled that their evidence was not essential to 
recovery.® 

Although in general a policy of insurance 
taken out on the life of another is a gambling 
contract, and therefore void, it is neverthe- 
less lawful for a creditor to take out a policy 
on the life of his debtor in an amount. suffi- 
cient to cover the debt with interest, and the 
cost of such insurance with interest thereon, 
during the period of the expectancy of life of 
the debtor according to the Carlisle tables.“ 

ARDEMUS STEWART. 


34 Worden v. R. R., 76 Lowa, 310; Haden y. R. R., 
48 N. W. Rep. 733. 

3 Gorman v. R. R., 78 Iowa, 509; Seagel v. R. R., 49 
N. W. Rep. 990. 

36 Sellars v. Foster, 27 Neb. 118. 

37 R. R. v. Arispe, 17 S. W. Rep. 47. 

38 R. R. v. Johnson, 38 Ga, 409; R. R. v. Ayres, 16 
Lea (Tenn.), 725. 

89 R. R. v. Richards, 62 Ga. 306. 

# Rowley v. R. R., 8 L. R. Ex. 221; R. R. v. Ben- 
nett, 76 Tex. 151; McCue v. Borough of Knoxville, 28 
Atl. Rep. 439. 

41 Shover v. Myrick, 30 N. E. Rep. 207. 

42 Donaldson v. R. R., 18 Iowa, 280. 

43 Beems v. R. R., 67 Iowa, 435; Deisen v. R. R., 48 
Minn. 454. 

44 Grant v. Kline, 115 Pa.618; Ulrich v. Reinoehl, 
143 Pa. 238. 





LAW—BAWDY HOUSE—EVIDENCE 
—REPUTATION. 


CRIMINAL 


WINSLOW V. STATE. 





Appellate Court of Indiana. 


Where, in a prosecution under Rey. St. 1881, § 1994, 
imposing a fine on any person who shall keep a house 
of ill fame, resorted to for the purpose of prostitution, 
there was evidence that defendants’ house was fre- 
quented in the evening and night-time by women of 
bad reputation and by men, the jury may properly in- 
fer that such house was resorted to for the purpose 
of prostitution. 


BLACK, J.: The appellants, Isaac Winslow and 
Anna Winslow, were prosecuted under section 
1994, Rev. St. 1881,which provides that: ‘‘whoever 
keeps a house of ill fame, resorted to for the pur- 
pose of prostitution or lewdness, * * * shall be 
fined,’ etc. We are required only to determine 
whether or not the verdict against the appellants 
was contrary to the evidence. If there was 
some evidence tending to prove every material 
fact alleged in the indictment,this court cannot as- 
sume to weigh the evidence and thereupon to inter- 
fere with the result reached in the trial court. Van 
Dolsen v. State,1 Ind. App. 108,27 N. E. Rep. 440; 
Baker v. State,2 Ind. App. 517, 28 N. E. Rep. 
735; Squires v. State,3 Ind. App. 114, 28 N. E. 
Rep. 708; Campell v. State,3 Ind. App. 206, 
29 N. E. Rep. 418. The appellants did not 
introduce or offer any evidence. The evidence in- 
troduced by the State established beyond inter- 
ference by this court every material allegation of 
the indictment, if it can be held that there was 
any evidence tending to prove that the house of 
illfame kept by the appellants was resorted to 
for the purpose of prostitution or lewdness. Proof 
that a house was resorted to for the purpose of 
such a secret vice will often, if not ordinarily, of 
necessity, be by circumstantial evidence, what- 
ever inference men of average intelligence 
might reasonably draw from facts, the jury may 
draw from circumstances proved to their satisfac- 
tion. It was shown by many witnesses and with- 
out any contradiction, that it was, and for a long 
time had been, a house of ill fame. One wit- 
ness who lived near the house in question testified 
that he had seen people walking from the street 
to the door of the house, and from the door to the 
street, most at night-time. Another witness, who 
also lived near;the house, who testified that it was 
a disreputable place, and much talked about 
among the neighbors,and a great eyesore to them, 
also testified that she had seen people going in 
and out of the house; that she could not state the 
names of the men; that there were some women. 
She gave the names of three women whom she 
said she had seen go there, and she testified that 
she was acquainted with the general reputation 
of these three women; that the reputation of two 
of them named was not good, and the other was 
suspicious. Another witness, whose recollection 
as to the time was not definite, testified that she 
had seen persons going into the house about 7 or 
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8 o° clock in the evening; she could not say how 
frequently. The jury having inferred that this 
resorting to the house was for the purpose of 
prostitution or lewdness, and the court having re- 
fused to grant a new trial, we cannot disturb 
the result reached. The judgment is affirmed. 


NorTeE.—It is a well recognized doctrine of appellate 
procedure, that a judgment will not be reversed on 
the ground that the verdict is against the evidence; 
it is also equally well settled that where there is no 
evidence to sustain the verdict that the judgment will 
be reversed; this doctrine is applicable to both civil 
and criminal cases Elliott on App. Proc. Sec. 854, and 
cases cited. It will be observed that the language of 
the learned judge in giving the opinion of the majority 
of the court, expressly states that there was only one 
question before the court, to-wit, whether or not the 
verdict was contrary to the evidence. But upon a 
careful perusal of the case, it may be doubted if this 
is the only question. There is certainly room to say 
that, as the record presents the case, as is to be in- 
ferred from the language of the dissenting judge, the 
question arises as to whether some at least of the evi- 
dence admitted by the trial court was not erroneous, if 
the conviction itself cannot be said to be entirely unsup- 
ported by the evidence. After a careful reading of 
the case we take it that the following points were de- 
cided in the principal case. 

1. Reputation ‘of the house for bawdy is compe- 
tent evidence, that it is a bawdy house (see opinion of 
court reviewing evidence as to what one witness testi- 
fied about the neighbors talking about it, in other 
words, reputation). 7 

2. That it is competent to prove by reputation ‘the 
character for lewdness of those who frequent the 


house. 
3. Where evidence has been admitted in accord- 


ance with the above two rules and a conviction has 
been had the appellate court will not examine the 
record as to whether the conviction is against the 
weight of evidence. 

As to the second rule above laid down the authori- 
ties are quite clear and unanimous it is a correct state- 
ment of law. The reputation of a person is competent 
evidence to prove character, and a bawdy house is one 
resorted to for purposes of prostitution. The people 
who frequent the house make its reputation. (2 Bish. 
Crim. Prac. Secs. 112-13.) As tothe first rule above 
laid down though, that reputation of a house for 
bawdy is competent evidence that it is so, the authori- 
ties are not agreed. The majority of them reject the 
evidence. In Caldwell y. The State, 17 Conn. 467, the 
court says: “Testimony as to the reputation of the 
house would be clearly inadmissible for the purpose 
of proving that it was in truth a brothel.’”’ So in State 
vy. Boarman, 64 Maine, 523, which was a case exactly 
similar in all its facts with the principal case, and in- 
volved the construction of a statute, declaratory of the 
common law, as does the principal case, the court 
distinctly decides, that the testimony was inadmissible, 
because it was hearsay, and that on trial of an in- 
dictment for keeping a bawdy house it is not compe- 
tent to show by the general reputation of a house that 
it is a bawdy house. So in case of Toney vy. State, 60 
Ala. 977, it was held that evidence of the general 
reputation of the house itself, apart from the in- 
timates, is incompetent evidence. Soa like case and 
ruling was made in State v. Lyon, 39 Iowa, 379. So in 
District of Columbia, the law is settled as to the in- 
competency of such evidence by the case of U.S. v. 
Jourdaine, 4 Cranch C. C. 341. Some authorities 





take a via media on this matter and allow a general 
reputation of the house to be proven, provided it is 
corroborated by other competent evidence, but do 
not permit the fact to be established by it alone. 
Drake y. State, 14 Neb. 535; People v. Wing, 61 Cal. 
380; Territory v. Stone, 2 Dak. T. 155. 

Some authorities draw a distinction between a 
“bawdy house” and one of “ill fame.”” Hence, where 
a statute inhibits the keeping of a house of “‘ill fame,” 
it is competent to prove general reputation of the 
house, which would not be so had the word “bawdy 
house” been used in the statute (2 Bish. Crim. Prac. 
Sections 112-113); but this matter has been very elab- 
orately treated by the Supreme Court of Maine in 
State v. Boarman, 64 Me. 523, and the court expressly 
decides that no such distinction is tenable, and that 
as terms used in a statute, in the absence of a different 
meaning appearing by the context, the terms “‘house 
of ill fame” and “‘bawdy house” are synonymous. See 
also, Green]. on Evy. 184; Wharton’s Crim. Law, 2392. 
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1. ADMINISTRATION—Executors.—Code, § 2098, provid- 
ing that a crop commenced by a decedent may be 
completed and gathered by the administrator, and held 
by him as assets of the estate, does not impose an ab- 
solute duty on the administrator to complete such 
crop, but the option conferred is to be exercised in the 
way that will best conserve the interest of the estate.— 
WRIGHT V. WATSON, Ala., 11 South. Rep. 634. 

2. ADMINISTRATION — Application to Sell.—Where in 
behalf of a creditor, an administrator applies for leave 
to sell the estate of decedent, and an adverse claimant 
shows a connected chain of title from the heirs of the 
deceased, a delay of more than seven years, before 
letters of administration are obtained, without suffi- 
cient excuse, is unreasonable, and will defeat the ap- 
plication.—ROTH V. HOLLAND, Ark., 20 8. W. Rep. 521. 


3. ADMINISTRATORS. — Civil Code Pr. § 470 which 
limited the period within which creditors who had 
failed to appear before the commissioner appointed by 
the court and prove their claims against a decedent’s 
estate might bring a direct action against legatees and 
distributees, was impliedly repealed by Const. 1874, 
art. 7, § 34, which vests in probate courts the exclusive 
jurisdiction of matters of administration of deceased 
persons’ estates.—HARRIS V. WATSON, Ark.,.20 S. W. 
Rep. 529. 

4, ADMINISTRATORS—Proceedings to Sell Lands.—The 
proceeding of an executor or administrator to sell the 
real estate of the deceased, to pay the debts and costs 
of administering his estate, whether prosecuted in the 
court of common pleas or the probate court, is a civil 
action, in which any person may be made a defendant 
who has or claims an interest inthe land, or whoisa 
necessary party toa complete determination of any 
question involved in the action.— DOAN vy. BITELEY, 
Ohio, 32 N. E. Rep. 600. 





5. ADMIRALTY — Limitation of Liability.—Under the 
limitation of liability statutes, any damage creditor 
may institute proceedings to arrest the offending ves- 
sel, and to have the amount of all damages, as well as 
the value of the vessel, judicially ascertained, and the 
proceeds of the vessel and freight distributed pro rata 
among all claimants.—THE H. F. DIMOCK, U.S. D.C. 
(N. Y.), 52 Fed. Rep. 598. 

6. ATTACHMENT—Void Judgment.—When, in attach- 
ment against a non-resident defendant, who makes no 
appearance, judgment is rendered against him without 
jurisdiction, a garnishee will not be protected by the 
judgment rendered against himself, or by his payment 
thereof, when he is subsequently sued by the principal 
defendant.—LOUISVILLE, N. A. & C. Ry. Co. Vv. LAKE, 
Ind., 32 N. E. Rep. 590. 

7. ATTACHMENT OF MORTGAGED CHATTELS.—Comp. 
St. diy. 5, § 1546, provides that before mortgaged chat- 
tels can be attached the officer must pay or tender to 
the mortgagee, or deposit for him, in the county treas- 
urer’s office, the amount of the mortgage debt: Held, 
that a constable who attached mortgaged goods with- 
out complying with such provision is liable to the 
mortgagee for the value of the property to an amount 
not exceeding the mortgage debt, and the expense in- 
cident to the wrongful seizure, but he is not liable for 
the amount of the mortgage debt.—ROCHELEAU V. 
BOYLE, Mont., 31 Pac. Rep. 533. 

8. BUILDING AND LOAN ASSOCIATIONS—Loans—Usury. 
—T subscribed for 600 shares of stock in the American 
Building & Loan Association, having its business head- 
quarters at Minneapolis, Minn. By his contract and 
by the by-laws of the association he was to pay $360 per 
mouth as dues on the 600 shares of stock, or $4,320 per 
year, or$38,880 in nine years. Desiring an advancement 
or loan on his stock, he made an application to the as- 
sociation to advance him $30,000 on his stock which 
was done. By the contract he was to pay 6 
per cent. interest per annum on the same. In 
considering the question as to whether the 
loan was a usurious one under the laws of Arkansas, 
payments to be made by T on account of his stoch 
are not to be considered interest on the $30,000 bor- 
rowed and not to be computed as such, since 
such, payments are not made for the use of 
the money borrowed, but in order to acquire an in- 
terest in the nature of a partnership interest in the 
property of the association.—TILLEY Vv. AMERICAN 
BLpG. & LOAN Ass’N., U. S.C. C. (Ark.), 52 Fed. Rep. 618. 

9, CARRIERS—Passenger—Damages.—Where a station 
agent refused to open the ticket office, and told the ap- 
plicant he could pay his fare on the cars, and was for- 
cibly ejected from the train because he had not enough 
money to pay the excess of fare required for not hav- 
ing a ticket,the wrongful expulsion from the train 
was the proximate cause of his fatiguing journey, and 
the injuries caused by it, and the damages properly 
included these matters.—LAKE ERIE & W. Ry. Co. V. 
CLOES, Ind., 32 N. E. Rep. 588. 

10. CARRIERS—Passengers—Negligence.—After a train 
has stopped, and a passenger proceeds to alight, it is 
not negligent, per se, for her to alight at the invitation 
and with the assistance of the brakeman after the train 
has started again, unless the speed is so great that the 
danger is obvious.—MCCASLIN V. LAKE SHORE & M. 8. 
Ry. Co., Mich., 53 N. W. Rep. 724. 

11, CARRIERS—Passenger—Negligence.—In an action 
against a street railway company for damages for in- 
juries sustained while a passenger on platform of de- 
fendant company’s car, it is a question of fact for jury 
to determine whether or not such passenger is in the 
exercise of due care.— BEAL V. LOWELL & D. St. Ry. 
Co., Mass., 32 N. E. Rep. 653. 

12. CONSTITUTIONAL LAW—Due Process of Law.—Code, 
art. 5,§ 34, provides that on appeal from a court of 
equity no objection to the competency of a witness or 
the admissibility of evidence shall be made, unless such 
objection was made by exceptions filed inthe court 
below: Held, that aparty who does not avail himself 
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on the trialof this right of exception, or introduce 
countervailing proof, but relies on a strictly technical 
defense tothe action, which defense is adjudged in- 
effectual on appeal, and a decree rendered against him, 
cannot move to quash the execution on the claim that 
the decree is illegal because based on evidence inad- 
missible under the allegations of the bill, and because 
he had countervailing proof which he could have pro- 
duced, and that consequently he has been deprived by 
the State of his property without due process of law, 
in violation of the United States constitution.—LOEBER 
Vv. SCHROEDER, Md., 25 Atl. Rep. 340. 

13, CONTEMPT—Punishment—Counsel Fees.—The pay- 
ment ofa counsel fee cannot be imposed upon a party 
held in contempt by the court of chancery as a punish- 
ment.—O’ ROUKE V. CLEVELAND, N. J., 25 Atl. Rep. 367. 

14, CONTRACTS — Building.—Provisions in a building 
contract to the effect that the work shall be under the 
supervision and direction of a third person as archi- 
tect, and that all work shall be subject to his examina- 
tion and satisfaction, that what is paid foris in accord- 
ance with the plans and specifications, and that all 
payments were to be made upon estimates fixed by the 
architect, and that no money shall be due and payable 
unless certified to be due by the architect, are entirely 
valid, and binding on the contracting parties, and they 
will be held strictly to its terms, unless some legally 
recognizable excuse is presented for failure to comply 
therewith.—WILLOCK V. STEPHENSON, Fla., 11 South. 
Rep. 659. 

15. CONTRACT — Construction.—Where a contract is 
executory, one party has the power to stop perform- 
ance on the other side by an explicit direction to that 
effect, subjecting himself to such damages as will com- 
pensate the other party for being stopped in the per- 
formance of his part at that stage in the execution of 
the compact. The party thus forbidden to proceed 
cannot afterwards go on, complete the contract, and 
recover the contract price, as such; his only remedy 
being for damages for breach of contract.—GIBBONS V. 
BENTE, Minn., 53 N. W. Rep. 756. 


16. CONTRACTS — Parties.—Upon a contract between 
manufacturers, by which, in consideration of the party 
of the first part not using his plant fora certain pur- 
pose, the parties of the second part severally agree to 
pay him a percentage on their sales, he may maintain 
an action against one of them alone, where it is plain 
that each is holden only for his own payment.—OLIVER 
v. GILMORE, U. 8. C. C. (Mass.), 52 Fed. Rep. 562. 


17. CONTRACT — Pleading — Evidence.—Defendant en- 
tered into a written eontract to carry the mail for 
plaintiff, leaving blank the amount he was to receive, 
although it was agreed upon. Plaintiff, who had pos- 
session of the contracts, afterwards inserted a different 
amount,and as soon as defendant learned of it he 
repudiated the contract. Plaintiff sued on the con- 
tract: Held that, on a'plea of non est factum, admissions 
of plaintiff as to the amount defendant was to receive 
were admissible.— JONES Vv. PINCHEON, Ind., 32 N. E. 
Rep. 577. 

18. CONTRACTS—Sale.—Plaintiff and defendant entered 
into awritten agreement, in which the defendant 
agreed to purchase in its own name and upon its own 
credit, as the agent irrevocable of the plaintiff, certain 
goods, and to deliver the same at a specified time: 
Held, that defendant was liable to plaintiff, as a vendor, 
for failure to deliver the goods according to the agree- 
ment.—COLUMBUS CONSTRUCTION CO. V. CRANE CO., U. 
8. C. C. OF APP., 52 Fed. Rep. 635. 

19. CORPORATION—Foreign Receiver.—An action was 
brought by the receiver of a foreign corporation ap- 
pointed by a foreign court to obtain control of the as- 
sets ofthe corporation in Alabama,and to enjoin the 
enforcement of certain judgments alleged to have been 
fraudulently obtained by citizens of Alabama: Held, 
that a temporary injunction was properly refused, the 
judgment creditors having denied the allegations of 
fraud in their answers, and giving a refunding bond 





under Code, § 3531.—ROGERS V. HAINES Ala., 11 South. 
Rep. #51. ' 

20. CORPORATIONS—Officers.— The by-laws of a cor- 
poration confined the authority of its treasurer te 
taking charge of the finances of the company, signing 
its checks, and to receiving and accounting for its 
money coming into his hands, and to acting as a busi- 
ness committee inthe absence of the president and 
vice-president. They also provide that ‘all contracts 
and obligations binding the corporation may be signed 
by the president or vice-president:” Held that, where 
the treasurer drew promissory notes in the name of 
the corporation, signed by himself as treasurer, and 
made payable to himself individually, he acted with- 
out authority, and the notes, bearing evidence on their 
face that they were issued by the treasurer, as agent, 
to himself, as principal, gave notice to their assignees 
that they were void at the instance of the company, 
and the assignees could not recover upon them. — 
CHEMICAL NAT. BANK OF NEW YORK V. WAGNER, Ky., 
208. W. Rep. 536. , 

21. CORPORATIONS—Stock—Construction of Railroad. 
—Certain stockholders and directors of a railroad com- 
pany, who owned a controlling interest therein, having 
the best interests of the company in view, and with the 
concurrence of all the other stockholders, negotiated a 
contract on its behalf with a construction company 
for the building of a portion of the road for $10,000 per 
mile in the bonds, and $10,000 per mile in the stock, of 
the railroad company: Held, that as the contract ap- 
peared to be fair, under the circumstances, and in- 
volved no fraudulent overvaluation of the work, the 
bonds and stock issued in accordance with its terms 
were not void, under Const. Ala. art. 14 § 6, providing 
that “no corporation shall issue stock except for 
money, labor done, or money or property actually re- 
ceived, and all fictitious increase of stock or indebted- 
ness shall be void.”—CoE v. East & W. R. Co. OF ALA- 
BAMA, U.S. C. C. (Ala.), 52 Fed. Rep. 531. 

22. CORPORATION—Stock— Transfer.— Where a com- 
pany refuses to transfer stock on its books to a pur- 
chaser, and conspires to depreciate the value thereof, 
mandamus Will lie to compel such transfer, under Hill’s 
Code, § 593, providing: “The writ of mandamus may be 
issued to any inferior court, corporation, board, officer, 
or person to compel the performance of an act which 
the law especially enjoins asa duty resulting from an 
office, trust, or station,’—where there is not a plain 
and adequate remedy at law.—SLEMMONS vy. THOMPSON, 
Oreg., 31 Pac. Rep. 514. 

23. CORPORATIONS— Transfers of Stock.—The Maine 
statute providing that shares of corporate stock may 
betransferred by indorsement and delivery, but that 
the transfer shall not be valid, “except between the 
parties thereto,” until the same has been entered 
on the books of the corporation, does not govern the 
rights of two persons, each claiming a certificate of 
stock which was transferred to one of them by a third 
person by mere indorsement in blank, and which the 
other acquired in good faith, for a valuable considera- 
tion, from a stranger, who had it in his possession 
without authority.—BANGOR ELECTRIC LIGHT & POWER 
Co. Vv. ROBINSON, U. 8. C. C. (Mass.), 52 Fed. Rep. 520. 

24. COVENANT—Burden of Proof.—In an action bya 
grantee against his grantor for breach of covenant of 
seisin, the burden of proving the breach is on plaintiff 
the present Code practice requiring plaintiff to set 
forth facts sufficient to constitute a cause of action.— 
LANDT V. MAJOR, Colo., 31 Pac. Rep. 524. 

25. CRIMINAL EVIDENCE—Assault.—On a trial for as- 
sault with intent to murder, evidence that the defend- 
ant insulted the wifeand daughter of the prosecuting 
witness prior to the assault is admissible,as tending 
to show his state of mind and his animosity towards 
the prosecuting witness.—MOORE Vv. STATE, Tex., 208. 
W. Rep. 563. 

26. CRIMINAL EVIDENCE—Forgery.—In a prosecution 
for uttering a forged draft on a bank in a specified 
town, where there is evidence that defendant and a 





82 CENTRAL LAW JOURNAL. 


No. 4 








eonfederate were engaged in a scheme to swindle 
banks in various towns by means of forged checks, the 
State may prove their attempt to pass a forged check 
on another bankin a different town, shortly after 
passing the one in question, as showing guilty knowl- 
edge.—MASON Vv. STATE, Tex., 208. W. Rep. 564. 

27. CRIMINAL LAW — Accomplices. — Where there is 
evidence tending to show that a State’s witness is an 
accomplice, and the testimony of such witness is 
materially prejudicial to defendant, the court must 
give instructions relative to accomplice’s testimony.— 
OWENS V. STATE, Tex., 20S. W. Rep. 558. 

28. CRIMINAL LAW — Exclusion of Accused. — Where 
each of two defendants, who are jointly indicted for 
murder and tried together, testifies for himself, it is 
error to exclude one from the court room during the 
examination of his codefendant, since Const. art. 1, § 9, 
which guarantees to every defendant in a prosecution 
the right to be heard by himself and his counsel, in- 
cludes the right to be present at every stage of the 
trial.—RICHARDS V. STATE, Tenn., 208. W. Rep. 533. 

29. CRIMINAL LAW—Fines and Imprisonment.— Rev. 
St. U. 8. § 990, providing that ‘no person shall be im- 
prisoned for debt in any State, on process issuing from 
a court of the United States, when, by the laws of such 
State, imprisonment for debt has been or shall be 
abolished,’ applies only to civil cases, and a fine im- 
posed for a violation of federal laws punishing crimes 
and misdemeanors is not such a debt as is within the 
scope of the provisions or the constitution of Cali- 
fornia abolishing imprisonment for debt.—IN RE SAN- 
BORN, U.S. C. C. (Cal.), 52 Fed. Rep. 583. 

30. CRIMINAL LAW—Homicide— Accomplice. — Where 
the wife of one of the guilty participants to a homicide 
knew that a conspiracy had been entered into between 
her husband and defendant to commit the crime, and 
subsequently heard defendant’s confession of guilty 
participancy in the deed, this does not constitute her 
an accomplice.—ELIZANDO vy. STATE, Tex., 20 5. W. Rep. 


31. CRIMINAL LAW—Homicide—Evidence.— In a trial 
for murder the State proved that defendant,a week 
before the homicide, said of a unnamed person, “He 
has my pistol, and if he don’t give it up I propose to 
killhim:” Held, that such testimony was properly 
admitted on the vssurance of the district attorney that 
he would connect it with deceased, where this was 
subsequently done.— HARDY v. STATE, Tex., 20 S. W. 
Rep. 561. 


32. CRIMINAL LAW—Murder—Self-defense.—On a trial 
for murder, where defendant testifies that at the time 
of the killing he honestly believed that his life was in 
danger, itis error to charge that “this man [meaning 
defendant] had aright to defend his home, including 
his curtilage, if he thought there was imminent dan- 
ger of his being assaulted at the time, and the shoot- 
ing of the man was the only way to get rid of that as- 
sault. Still he had no right to kill him, except when 
he goes into the house, and locks the door.”—PEOPLE 
Vv. KUEHN, Mich., 53 N. W. Rep. 721. . 


33. CRIMINAL Law — Theft — Fraudulent Intent.—A 
horse jumped into defendant’s field, and was kept 
there, defendant believing it was one which he had 
lost: Held,that there was no theft, since there was 
no fraudulent intent at the time of taking.—DISMUKE 
v. STATE, Tex., 20S. W. Rep. 562. 

34. CRIMINAL LAW—Verdict.—A verdict in the words, 
“we the jury find the defendant guilty of the theift and 
assess his punishment at six years in the penitenture,” 
willnot be set aside on account of its bad spelling.— 
BIRDWELL V. STATE, Tex., 20S. W. Rep. 556. 

35. CRIMINAL PRACTICE—False Pretenses.— Where an 
information for obtaining money under false pretenses 
alleged that the defendant, by making false represen- 
tations to N, induced him to part with, and that de 
fendant obtained from him,a certain sum of money, 
the money and property of the First Nat. Bank of C. 
F., it was fatally defective in failing to allege that 





N was connected with the bank, as agent or other- 
wise.—OWENS V. STATE, Wis., 53 N. W. Rep. 736. 

36. CRIMINAL PRACTICE— Indictment — Election. —In 
an indictment containing more than one count, each 
charging a misdemeanor, the prosecution will not be 
required to elect on which count aconviction will 
be sought.—STEBBINS V. STATE, Tex.,20S. W. Rep. 552. 

37. CRIMINAL PRACTICE — Murder—New Trial.—On a 
motion for a new trial in a murder case, it is error to 
exclude the affidavits of jurors that a bailiff remarked, 
in the presence of the jury, that this was the third 
person: defendant had killed; and that a newspaper 
printed after the jury retired was introduced into the 
jury room, and an article read therefrom to the jury 
stating that defendant had been tried for his life once 
before, that the evidence aguinst him was claimed to 
be very strong, that the argument of the prosecution 
was such that defendant’s friends gave up all hope, 
and that the jury’s deliberations would probably not 
last over an hour.—MATTOX V. UNITED STATES, U.S. 8S. 
C., 13 8. C. Rep. 50. 


38. CRIMINAL TRIAL — Larceny — Instructions.— It is 
proper to charge the jury that they can consider the 
character of defendant as bearing on his guilt or in- 
nocence, and whether a person with a good character 
would be less liable to be guilty of crime than a person 
of bad habits and character. — PEOPLE Vv. HARRISON, 
Mich., 53 N. W. Rep. 725. 

39. CRIMINAL TRIAL—Theft—Instructions.—On a trial 
for theft it is proper for the court to chargethe jury 
that they “are to reconcile all conflicts in the testi- 
mony if possible, but, where conflicts occur, to deter- 
mine which testimony is entitled to the greatest 
credibility, taking into consideration the intelligence, 
interest, apparent bias, or prejudice of witnesses, as 
well as their manner of testifying.”—ADAMS V. STATE, 
Tex., 20S. W. Rep. 548. : 

40. DAMAGES.—Section 5498, Comp. Laws, which pro- 
vides that, “‘if the life of any person shall be lost, the 
personal representative may institute suit, and recover 
damages inthe same manner that the person might 
have done for any injury when death did not ensue,” 
is a survival statute, and the only damages recoverable 
under the section are such as the estate has sustained, 
but not for the loss of the life of the deceased.—BELD- 
ING V. BLACK HILLs & FT. P. R. Co., S. Dak., 53 N. W. 
Rep. 750. 

41. DEATH BY WRONGFUL ACT—Compromise.—Under 
Mill & V. Code, § 3130, which provides that the right of 
action arising from the negligent killing of a person 
shall be in his widow, and, if there be ho widow, in his 
children, or his personal representative for the benefit 
of his widow or next of kin, the widow, having the first 
right to sue, may compromise the cause of action in be- 
half of herself and children, and receive the amount 
ag.eed on under such compromise, and the receipt of 
such payment by her will be a bar to any further claims 
of the children.—HOLDER V. NASHVILLE, C. & ST. L. R. 
Co., Tenn., 20 8. W. Rep. 537. 


42, DEED—Boundaries—Natural Stream.—Where the 
calls in a conveyance of land are for two corners, one 
at high-water mark on the bank of a stream, and the 
other at the stream, and there is an intermediate line 
extending from one such corner to the other,the stream 
is the boundary, and all riparian rights pass, unless a 
different intention of the parties is shown by either 
their conduct or the conveyance.—WHITEHURST V. MC- 
DONALD, U.S. C. C. of App., 52 Fed. Rep. 633. 

43. DEED—Sufliciency.—Any instrument, in writing, 
subscribed by the grantor, in which the grantor, 
grantee, consideration, and a description of the prop- 
erty intended to be conveyed are clearly specified, and 
containing words indicating an intention to transfer 
the estate, or the grantor’s right, title, or interest 
therein, will be sufficient to transfer such real proper- 
ty, or such grantor’s interest therein, though the term 
“grant” or other terms usually used in conveyances of 
real property are omitted, and the term “give” is sub- 
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stituted therefor.—EVENSON V. WEBSTER, 8. Dak., 53 N 
W. Rep. 747. 

44. DRAINAGE.—The question as to what is the most 
available route for the location of a ditch is one for the 
judgment of the drainage commissioners, and their ac- 
tion in making such location of a ditch is not subject 
to review on appeal, in the absence of fraud.—CHAND- 
LER V. BEALL, Ind., 32 N. E. Rep. 597. 

45, EASEMENT—Well.—A grapt to plaintiff of certain 
lands, “together with the privilege of drawing water 
from a pipe laid in the ground from a well” on the 
grantor’s adjoining lands to plaintiff’s house “as now 
used,” the water being supplied by gravitation, gives 
plaintiff the right to draw water whenever the well, re- 
maining intact as a structure, and capable of holding 
water contains water which will gravitate to plaintiff's 
house, but does not stipulate that the house will receive 
an adequate supply.— DAVIS V. SPAULDING, Mass., 32 N. 
E. Rep. 650. 

46. EJECTMENT—Mortgage. — Ejectment by the pur- 
chaser on a mortgage foreclosure, is not an “action by 
a mortgagee or his assignee,” within the meaning of 
Code 1886, § 2707, which provides that, in such action 
against the mortgagor or one holding under him, de- 
fendant may have the jury ascertain the amount due 
on the mortgage debt, and on payment thereof a writ 
of possession shall not issue.—MATKINS V. MARX, Ala., 
11 South. Rep. 633. 

47. EJECTMENT — Title. — In ejectment, plaintiffs 
claimed title under an administrator’s sale of land for 
the payment of debts of a decedent ; defendant claimed 
under prior condemnation proceedings against the 
heirs of the same decedent: Held, that the latter title 
should prevail.—KANE Vv. KANSAS CiTy, F.S.& M. Ry. 
Co., Mo., 208. W. Rep. 532. 

48. ELECTIONS—Duties of Canvasssers.—St. 2d Sess. p. 
301, §§ 4, 6, defining the duties of the board of county 
cenvassers, provides that “the canvass must be public, 
by opening the returns and determining therefrom the 
vote of such county for each person voted for, and de- 
claring the result thereof,’ and that “the board must 
declare elected the persons having the highest number 
of votes given for each office:” Held, that the board 
in canvassing the votes cast at an election is not au- 
thorized to inquire into the validity of the certificate of 
the nomination of candidates, and cannot on account 
of informality in such certificates be restrained from 
canvassing the votes cast.—STATE V. BOARD OF CAN- 
VASSERS OF CASCADE COUNTY, Mont., 31 Pac. Rep. 536. 


49. EMINENT DoMAIN—Constitutional Law.—Code 1886, 
§ 1582, which provides that if a railroad company de- 
sires to cross any railroad already built, and the two 
companies cannot agree on the terms and conditions 
of such crossing, that “either company may apply to 
the judge of probate of the county,” who “ nust appoint 
three arbitrators, who must determine the terms and 
conditions upon which such crossings shall be made 
and such crossings must be made in accord- 
ance with such award” is in conflict with 
Const, art. 14,§ 7,prohibiting the general assembly from 
depriving any person of an appeal from any assess- 
ment of damages made by viewers.—MEMPHIS & C. R. 
Co. Vv. BIRMINGHAM, 8. & T. R. Ry. Co., Ala., 11 South. 
Rep. 642. 

50. EMINENT DOMAIN — Damages.—- Where part of a 
tract of land has been taken by a railroad company, 
and the remainder is used by the owner as a ferry, the 
measure of damages to the remainder is the difference 
in its market value for all uses to which it had been 
put or for which it was suitable before and after such 
taking, and it is error to permit witnesses to state the 
difference in the “value of the ferry” with or without 
such railroad.—MISSOURI Pac. Ry. Co. V. PORTER, Mo., 
20 S. W. Rep. 568. 

51. EXECUTION—Supplementary Proceedings.—Under 
Rev. St. 1881, § 816, providing for supplementary pro- 
ceedings, where an execution remains in the sheriff’s 
hands unsatisfied, the affidavit must show that the 





judgment debtor has no other property subject to ex- 
ecution.—BALZ V. BENNIGHOF, Ind., 32 N. E. Rep. 595. 

52. EXPERT TESTIMONY—Insanity.—Where a witness 
testified that she nursed a person during the last few 
days before his death, and further testified as to his 
appearance, actions and conversation, it is competent 
for her to give an opinion as to his sanity during his 
iMness, in that her testimony shows that she bad suffi- 
cient opportunities of observation and means of 
knowledge on which to base an opinion.— MULL VY. 
CARR, Ind., 32 N. E. Rep. 591. 

53. TRIAL CouRTsS — Jurisdiction—Foreign Corpora- 
tions.—Gen. Laws Tex. 1887, p. 116, requires a foreign 
corporation, as acondition precedent to doing business 
in the State, to file in the secretary of State’s office a 
resolution of its directors authorizing service of pro- 
cess on its agents in the State, and requesting the is- 
suance of a permit to do business therein, with a stip- 
ulation that such permit shall be subject to “each of 
the provisions of this act.”” One of these provisions is 
that the permit shall be void if the corporation re 
move any case from a State to a federal court on the 
ground of nonresidence or local prejudice: Held, that 
the act is void as requiring a surrender of rights se- 
cured by the constitution and laws of the United States, 
and the filing of such a request by aforeign corpora- 
tion could not give jurisdiction to a federal court in a 
district of the State where plaintiff did not reside.— 
SOUTHERN Pac. Co. v. DENTON, U. 8.8. C., 13 8. C. Rep. 
44. 

54. FEDERAL OFFENSE—Monopolies.—An agreement 
between a number lumber dealers to raise the price of 
lumber 50 cents per thousand feet, in advance of the 
market price, cannot operate as a restraint upon trade, 
within the meaning of the act of congress “to protect 
trade and commerce against unlawful restraint and 
monopolies,” unless such agreement involves an ab- 
sorption of the entire traffic, and is entered into forthe 
purpose of monopolizing trade in that commodity with 
the object of extortion.—UNITED STATES V. NELSON, U. 
8. D. C. (Minn.), 52 Fed. Rep. 646. 

55. GIFT INTER VivOS—Bank Deposit.—A deposit ina 
bank in the name of “Julia Cody, or daughter Bridget 
Bolin,” and possession of the bank book by the daugh- 
ter, and the fact that the mother was infirm and de- 
pendent onthe daughter,do not show a gift of the 
fund in the bank to the daughter, without some evi- 
dence of the mother’s intent to give the fund and of 
delivery thereof.—IN RE BOLIN, N. Y., 32 N. E. Rep. 626. 

56. HOMESTEAD.—Acts 1873, No. 105, § 9, provides that 
where an administrator attempts to sell land which 
has been reserved from sale for homestead he shall be 
deemed guilty of a misdemeanor, and be punishable 
with fine and imprisonment: Held, that where an ad- 
ministrator attempted to sell land thus exempted, to 
Satisfy creditors of the estate from which such home- 
stead was reserved, he alone was guilty of a misde- 
meanor, and the purchaser at such sale was not guilty 
of any wrongdoing, such as would bar his right to be 
subrogated to the rights of the creditors for whose 
benefit such sale was made.—BOND Vv. MONTGOMERY, 
Ark., 20S. W. Rep. 525. 

57. HOMESTEAD—Tenant in Common.—Where real es- 
tate descends to several tenants in common, one of 
whom is married and residing on the land at the an- 
cestor’s death, intending to continue his residence on 
it as a home when the descent is cast, the privilege of 
the homestead attaches to his interest in the land the 
instant the estate vests in him, and his creditor cannot 
acquire a judgment or execution lien on the land su- 
perior to the homestead right.—ROBSON Vv. HOUGH, Ark., 
208. W. Rep. 523. 

58. INFANCY—Wages.—An emancipated infant has the 
right to agree that so much of his wages as are needed 
for necessaries may be appropriated therefor, but his 
employer is not entitled to credit for money paid by 
him to others on bills that are not for such necessaries. 
—GENEREVX V, SIBLEY, R. I., 25 Atl. Rep. 345. 

59. INJUNCTION—Judgment.—Decrees of State courts, 
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having jurisdiction, in a suit against a corporation, 
brought by a creditor on behalf of himself and others, 
established the validity and declared the legal effect 
of a deed of trust made by the corporation for benefit 
of creditors, ascertained the debts owing by it, and 
made calls on unpaid subscriptions to its capital stock, 
upon which the trustee appointed to execute the deed 
of trust recovered judgment against a stockholder in 
a United States Circuit Court in another State: Held, 
that that court would not restrain the enforce- 
ment of such judgment upon charges of fraud 
and collusion in the allowance of claims by 
the decrees of the State courts, neither the corporation 
nor the creditors whose claims were impugned being 
parties to the suit for injunction, and there being other 
creditors having just claims for the payment of which 
there were no assets except the unpaid subscriptions; 
as,even with more than the complainant’s just pro- 
portion of such valid claims should be collected by 
execution, the excess would be refunded.—FOOTE V. 
GLENN, U.S.C. C. (N. J.), 52 Fed. Rep. 529. 

60. INSURANCE— Title.—A policy contained the pro- 
vision that it was void if the assured was not the sole 
and unconditional owner of the property, or if any 
building intended to be insured stood on ground not 
owned in fee simple by assured, unless the consent of 
the company was indorsed thereon in writing: Held, 
that such provision applied only to such changes as 
arose after execution of policy, and not to condition of 
property at time policy was issued.—HALL v. NIAGARA 
Free Ins. Co., Mich., 53 N. W. Rep. 727. 

61. INTOXICATING LIQUORS — Civil Damages.—In an 
action under Pub. St. ch. 100, § 25, forbidding the sale of 
liquor to a husband after ‘notice’ by the wife ‘in 
writing, signed by her,’’ where the notice given bore 
the wife’s name, but signed by another person at her 
request and in her presence, she knowing the contents 
and objects of such notice, it was sufficient.—FINNE 
GAN V. Lucy, Mass., 32 N. E. Rep. 656. 

62. INTOXICATING LIQUORS— Local Option—Board of 
Supervisors.—Under Act 207, Laws 1889, known as the 
“Local Option Law,” the determination by the board 
of supervisors of the question as to whether or nota 
sufficient number of electors of a district had peti- 
tioned for a special election thereunder, and other 
preliminary questions, is final,and will not be re- 
viewed by the supreme court.— COVERT V. MUNSON, 
Mich., 53 N. W. Rep. 733. 

63. JUDGMENT— Collateral Attack.—The fact that it 
appears of record that suit was brought by M. W. 
Kales against M. W. Kales as administrator, and judg- 
ment entered therein, is not proof, in a collateral pro- 
ceeding, that the plaintiff and defendant were the 
same person, and that, therefore, the judgment 
was void, since therule that identity of name is prima 
Sacie evidence of identity of person has no application 
where the records of a court of record would thereby 
be impeached.—BRYAN V. KALES, Ariz., 31 Pac. Rep. 517. 

64. JUSTICE OF THE PEACE.—Under Const. art. 7, § 40, 
limiting the jurisdiction of justices of the peace to 
certain matters of contract only, a justice has no juris’ 
diction in an action against a constable, where he has 
made a false return on an execution in his hands, and 
has neglected to sell property of defendant on which 
he had levied, and which was of sufficient value to 
have satisfied plaintiffs’ debt, for the reason that such 
an action arises ex delicto.—MERFIELD V. BURKETT, Ark., 
20S. W. Rep. 523. 

65. LANDLORD AND TENANT—Injrcy to Tenant’s Health. 
—Civil Code, § 1941, requiring the lessor to put buildings 
intended for human occupation in a condition fit for 
occupancy, does not create such an implied warranty 
that a tenement is fit for human occupation as to render 
the lsesor liable to the tenant for injury to his health 
resuting from a defective sewer, where the lessor had 
no notice of the defect.—ANGEVINE V. KNOX-GOOD- 
RICH, Cal., 31 Pac. Rep. 529. 

66. LIFE INSURANCE — Negotiable Instrument. — A 
statement by the agent that the company “would al- 





low an advance dividend,” even when not fulfilled, is 
not a misrepresentation of a fact that would avoid the 
note.—CUNYUS V. GUENTHER, Ala., 11 South. Rep. 649. 

67. LIMITATIONS — Acknowledgment of Debt. — The 
following was indorsed on one of two notes which 
were attached together: “This note andthe one at- 
tached to it are all right, and Ithink Ican pay one 
hundred dollars on them, any way, next fall. [Signed] 
D. Davis:” Held that this was a sufficient acknowledg- 
ment of the debt to take the case out of the statute of 
limitations; also, that it sufficiently described the note 
referred to as attached, and that parol evidence was 
admissible to identify it.—RUSSELL v. DAVIS, Minn., 53 
N. W. Rep. 766. 

68. MANDAMUS— To State Boards. — The Colorado 
statute provides that vouchers issued by offi- 
cers in the field for military expenses shall 
be paid by the adjutant general on settle- 
ment and audit by the military board: Held, that 
mandamus will,on the relation of one who has pre- 
sented a voucher to the board, be granted to compel 
the board to act on the voucher, but not to allow it, 
the allowance being a matter in the discretion of the 
board.—HOWELL V. COOPER, Colo., 31 Pac. Rep. 523. 


69. MARRIED WOMAN. — Gen St. ch. 152, § 4, provided 
that the agreements of a married woman relating to 
certain kinds of property secured to her, including 
jewels, should be binding on her and her legal repre- 
sentatives when made by deed in which she joins with 
her husband: Held, that in an action by a husband as 
administrator of his wife’s estate, to recover the value 
of certain jewelry alleged t have been converted by 
defendant, evidence that the wife had given the 
jewelry to defendant, her brother, in payment for sums 
of money advanced to her by him, was inadmissible, 
since no valid transfer of the property could have been 
made except by deed in which she should be joined by 
her husband.—TAYLOR Vv. JACKSON, R. I.,25 Atl. Rep. 
348. 


70. MARRIED WoMAN— Separate Estate. — Under the 
constitution and laws of Arkansas, a married woman 
may own real and personal property separate and 
apart from her husband, and she may devise, be- 
queath, and convey the same as if she were a feme sole. 
As to such property she is sui juris.—ST. Louis &S. F. 
R. Co. V. FOLTZ, U.S. C. C. (Ark.), 52 Fed. Rep. 627. 


71. MASTER AND SERVANT.— Where a physician and 
surgeon employed by a railroad company to attend to 
sick and injured persons committed to his charge is 
alleged to have willfully and maliciously assaulted an 
assistant, it is presumptively an independent tort, for 
which the master is not liable, and a bare statement 
or allegation that it was done in the course of his em- 
ployment, and while in the discharge of his duty, is in- 
suflicient, by itself, to charge the master with liability. 
—CAMPBELL V. NORTHERN Pac. R. Co., Minn., 53 N. W. 
Rep. 768. 


72. MASTER AND SERVANT—Assumption of Risk —The 
employer was under no obligation to warn plaintiff of 
the danger, which was known to him, however his 
knowledge may have been acquired, and though he 
may not have appreciated the full extent of the dan- 
ger.—DOWNEY V. SAWYER, Mass., 32 N. E. Rep. 654. 

73. MASTER AND SERVANT|— Fellow Servant.— A car 
inspector, while peforming his daty, stepped between 
two cars standing on a track on which other cars were 
shu ited by other employees of defendant. A compe- 
tent brakeman was present, who neglected his duty to 
be on such shunted cars, and they collided with a car 
being inspected, Causing the death of the inspector: 
Held, that the failure of the brakeman to be onthe 
shunted cars was the negligence of a coservant.—PoT- 
TER V. NEW YORK CENT. & H. R. R. CO., N. Y., 32 N. E. 
Rep. 603. 

74. MASTER AND SERVANT—Fellow Servant.—L was a 
traveling salesman of defendant, and his duties, when 
not traveling, were to perform such work at defend- 
ant’2shops as directed by the superintendent. At the 
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time of the accident neither the general manager nor 
the superintendent was present: Held, that L was 
plaintiff's fellow servant.—MCBRIDE V. INDIANAPOLIS 
FROG & SwitcH Co., Ind., 32 N. E. Rep. 579. 

75. MASTER AND SERVANT—Res Judicata.—Where an 
employee tenders performance after his dismissal, 
during the contract period,it is no bar to his action 
for salary since his dismissal that he recovered a 
week’s salary before a justice of the peace, the con- 
tract providing for definite weekly payments, no part 
of the salary sued for being due at the time of the suit 
in which judgment was rendered.—OLMSTEAD V. BACH, 
Md., 25 Atl. Rep., 343. 

76. MECHANIC’S LIEN—Property of Minors.—Where a 
mechanic performs work on the property of minors 
under a contract with the guardian, the mechanic’s 
lien cannot be enforced, where the guardian has not 
obtained an order of the court authorizing her to do 
the work.—FIsSH V. MCCARTHY, Cal., 31 Pac. Rep. 529. 

77. MECHANIC’S LIEN—Redemption. —A district court 
cannot, in the exercise of the discretionary powers 
conferred by Gen. St. 1878, ch. 66, § 125, extend or en- 
large the period of time within which real property 
must be redeemed from a sale made in proceedings to 
foreclose amechanic’s Lien.—STATE v. KERR, Minn., 53 
N. W. Rep. 719. 

78. MORTGAGE— Ejectment.— Where K, in his indi- 
vidual capacity as mortgagee of real estate of B, de- 
ceased, brings an action against himself as administra- 
tor of B to forclose mortgage, and under order of court 
sells property, and himself becomes purchaser for 
value, K’s grantees are mortgagees in possession, and 
entitled to the same until the debt is paid, and no ac- 
tion of ejectment will lieby the grantees of the widow 
and heirof B against the grantees of K.—BRYAN V. 
BRASIUS, Ariz., 31 Pac. Rep. 519. 

79. MORTGAGE—Foreclosure.—Under Code, art. 66, § 9, 
providing that the court shall have full power to de- 
termine any objections to the sale of lands under a 
mortgage which might be filed by any person interested 
in the property; and section 11, providing that when 
the sale is confirmed it shall pass allthe title which the 
mortgagors had at the time of the recording of the 
mortgage—the question of the validity of the mortgage 
may: be determined under exceptions to the ratifica- 
tion of the sale; and after such exceptions have been 
overruled, and the sale has been ratified, no action 
can be brought to test its validity.—ALBERT V. HAMIL- 
TON, Md., 25 Atl. Rep. 341. 

80. MORTGAGES—Foreclosure—Notice.—Gen. St. Minn. 
1878, ch. 81, tit. 1, § 5,enacts that, when a mortgage is 
foreclosed by notice and advertisement in a newspaper, 
**a copy of such notice shall be served in like manner 
as summons in civil actions in the district court, on 
the person in possession of the mortgaged premises, if 
the same are actually occupied:” Held, that where 
there was no actual occupancy, within the meaning of 
the law, but mere acts of ownership, the statutory no- 
tice was not required.—MOULTON V. SIDLE, U. 8. C. C. 
(Minn.), 52 Fed. Rep. 616. 

81. MORTGAGE SALE—Part Payment.—Under a power 
of sale in a second mortgage the land was sold to 
plaintiff practically for cash, in conformity to the 
power, though plaintiff only payed: part cash, and 
agreed to pay balance “in a short time.” He entered 
into possession, and received the rents and profits, but, 
on demands for the balance of the price, he failed to 
pay. The mortgagor and the two mortgagees sold their 
rights to defendant. Plaintiff filed a bill to redeem 
from the prior mortgage and to enforce his purchase: 
Held, that the payment by plaintiff operated as an as- 
signment to him of the mortgage debt to that extent, 
and, his possession being that of a mortgagee before 
foreclosure, he is accountable for rents and profits.— 
ATKINS V. TUTWILER, Ala., 11 South. Rep. 640. 

82. MUNICIPAL CoRPORATIONS—Contracts—Ordinance, 
—A city passed an ordinanee authorizing certain per 
sons to construct and operate water-works, giving 
them power to acquire the necessary land, and making 





certain requirements as to purity of water, and the re 
pairing of gas pipes, sewers, and highways disturbed 
in laying the water pipes. It was also provided that 
the grantees might operate the water works for 20 
years, unless the city bought them at a price to be fixed 
by agreement or arbitration. There was no money 
consideration, and no bond was required by the ordi- 
nance; but after its passage the city required a bond, 
which, as given, was conditioned to be void if the 
grantees faithfully performed their “contract” “during 
the construction of said works:” Held, that the ordi- 
nance did not constitute a binding contract, and the 
failure of the grantees to construct or begin the con- 
struction of the works did not render them liable on 
the bond.—MOFFETT V. CITY OF GOLDSBOROUGH, U. 8. 
C. C. of App., 52 Fed. Rep. 560. 

83. MUNICIPAL CORPORATIONS — Contracts.—Rev. St. 
1881, ch. 3342, providing that no incorporated town shall 
have power to borrow money or incur any debt or lia- 
bility unless the citizen owners of property petition 
the board of trustees to contract such debt orjloan,does 
not prohibit the purchase of a road scraper for use by 
such city, and the note given therefor without such 
petition is valid.—TOWN OF FOWLER V. F. C. AUSTIN 
MANUF’G Co., Ind., 32 N. E. Rep. 596. 

84. MUNICIPAL CORPORATION — Contracts. — A court 
will not disturb an award of a dredging contract by the 
harbor board of a city, authorized to let such contracts 
to the lowest responsible bidder engaged in dredging, 
unless it appear that it was guilty of fraud in making 
the award.—MADISON V. HARBOR BOARD OF BALTIMORE 
City, Md., 25 Atl. Rep. 337. 

85. MUNICIPAL CORPORATIONS — Defective Streets.— 
Where an iron gutter covering that wasslightly arched 
was worn very smooth, and several persons had fallen 
thereon, of which the city had notice, but it was daily 
used by the public without injury, a party who crosses 
the same at night, and slips and receives serious in- 
juries, there being a slight snow, and the thermometor 
being 14 degrees below freezing point, cannot recover 
damages, as the city is only required to maintain its 
sidewalks and crossings in a reasonably safe condition. 
—LYON V. CITY OF LOGANSPORT, Ind., 53 N. E. Rep. 582. 

86. MUNICIPAL CORPORATION—Négligence.—The duty 
of providing and maintaining a city hall for the use of 
the city officers is a public and governmental use, for 
the negligence of its agents or servants in the discharge 
of which the city of St. Paul is not liable in a private 
action.—SNIDER V. CITY OF ST. PAUL, Minn., 52 N. W. 
Rep. 763. 

87. MUTUAL BENEFIT INSURANCE—Beneficiaries.—Rev. 
St. § 2068, provides that “all grants and devises of lands 

made to twoor more persons,except as provided in the 
following section, shall be construed to create estates 
in common, and not in joint tenancy, unless expressly 
declared to be in joint tenancy.” Rev. St. § 2069, pro- 
vides that “the preceding section shall not apply to 
mortgages, nor to devises or grants made in trust, or 
made to executors, orto husband and wife:” Held, 
that a mutual benefit insurance certificate payable to 
the wife and daughter of the insured is, in effect, a “de- 
vise,” and creates a joint tenancy in the beneficiaries, 
with the right of survivorship.—FARR V. TRUSTEES OF 
GRAND LODGE A. O. U. W. OF STATE OF WISCONSIN, Wis., 
53 N. W. Rep. 738. 

88. MUTUAL BENEFIT SOCIETY—Certificate.—The con- 
tract of the association with a beneficiary member is 
made up of the application of such membership, the 
certificate issued, and the charter, constitution, and by- 
laws of the order, and in its construction and effect 
does not differ essentially from an ordinary policy of 
insurance. — HOLLAND v. SUPREME COUNCIL OF THE 
ORDER OF CHOSEN FRIENDS, N. J., 25 Atl. Rep. 367. 

89. NEGOTIABLE INSTRUMENT—Fraud.—Defendant in- 
sured his life inthe plaintiff company on the under- 
standing that plaintiff would loan him the amount of 
the policy, and that he wo ‘ld give his note for a cer- 
tain sum, which plaintiff's agent falsely represented 
was the amount of the premium on the policy and the 
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interest on the loan for one year. Defendant was un- 
able to read, and relied on such representations. On 
discovery of the fraud he repudiated the whole trans- 
action: Held, that the misrepresentations being ma- 
terial, and the defendent having a right to rely on 
them, his answer of fraud and false representations to 
an action on the note was a good cause of defense.— 
UNION CENT. LIFE INs. Co. v. HUYCK, Ind., 32 N. E. Rep. 
580. 

90. NEGOTIABLE INSTRUMENTS—Interest.—The words, 
“without interest thereon if paid at maturity; if not 
paid at maturity’ to bear 10 per cent. interest from 
date,’—in a promissory note negotiable by its terms, 
do not render the amount to be paid uncertain, so as 
to deprive the note of its negotiable character.—HOPE 
Vv. BARKER, Mo., 20S. W. Rep. 567. 

91. NEGOTIABLE INSTRUMENTS—Ownership.—In an ac- 
tion ona note by the transferee, the answer by the 
Ppayee’s widow as intervener alleged that plaintiff ‘is 
not the real party in interest,’ but held the note only 
for the use of the payee; that it is the rightful property 
of intervener, as a part of the estate of her deceased 
husband, and was appraised as such; that the pre- 
tended assignment was “frauculent, and was null and 
void:” Held, that the answer was bad on demurrer, 
as it did not state facts showing}-wherein {the transfer 
was invalid.—WEAVER V. ZOLLMAN, Ind., 32 N. E. Rep. 
592. 

92. NEGOTIABLE INSTRUMENT — Transfer after Dis- 
honor.—Where one pays the note of another to a bank, 
and has the bank cancel the note, and deliver to hima 
dishonored certificate of deposit held by it as collateral 
security, which certificate he takes as collateral secur- 
ity for a new note given to him by the debtor, he takes 
such certificate subject to equities existing against the 
orignal payee, even though the bank was an innocent 
holder for value before dishonor.—REED V. STAPP, U. 
8. C. C. of App., 52 Fed. Rep. 641. 


93. NUISANCE—Injuries‘to Land.—There is a distine- 
tion between injuries which affect the air merely by 
way of noises and disagreeable gases, resulting in per- 
sonal discomfort, and those which injuriously affect 
the land itself, or structure upon it. As to the former, 
each person living in society must submit to a degree 
of discomfort depending in some measure upon the 
circumstances of his residence. As to the latter, the 
owner or occupant of land is entitled to enjoy it free 
from any direct injury which will appreciably affect its 
value.—HENNESSEY V. CARMONY, N. J., 25 Atl., Rep. 374. 

94. PARENT AND CHILD—Compensation for Services .— 
In an action by achild against the estate of his parent 
for services rendered, there is no presumption that 
such services were gratuitous.—ULRICH V. ULRICH, N. 
Y., 32 N. E. Rep. 606. 


95. PARTIES—Dormant Partners.—Rev. St. 1878, § 2607, 
provides that “a trustee of any express trust may sue 
without joining with him the_person for,whose benefit 
the action is prosecuted. A trustee of an expresstrust, 
within the meaning of this section, shall be construed 
to include a person with whom or in whose name a 
contract is made for the benefit of another:”’ Held, 
that the ostensible partners of a firm are trustees of 
dormant partners, and can sue without joining them. 
PLATT V. IRON EXCH. BANK, Wis., 53 N. W. Rep. 737. 

96. PARTNERSHIP—Dissolution.—A sale by one partner 
of his interest in the firm’s property to the others does 
not necessarily work a dissolution of the firm.—LoOB- 
DELL V. BALDWIN, Mich., 53 N. W. Rep. 730. 

97. PRINCIPAL AND AGENT—Fraud of Agent.—Where 
an agent sold a horse, representing it as belonging to 
his principal, whereas the principal had given a note 
to the vendor for the price of the horse, and agreed 
that the title should remain in the vendor until the 
note was paid, the question as to whether the agent 
knew of his principal’s conditional title, and was 
guilty of fraud, was for the jury, and not the court.— 
COLVIN V. PECK, Conn., 25 Atl. Rep. 355. 

98. PRINCIPAL AND AGENT—Misconduct of Agent.—An 





agent, pursuant to the order of his principal, loaned 
money on a pledge of personal property, taking ware- 
house receipts therefor in hisown name as “agent,” 
which he pledged to secure his individual debts toa 
bank having knowledge of the business relations of 
the principal and agent and the operations in which 
they were engaged: Held, that this knowledge, to- 
gether with the use of the word “agent,” on the re- 
ceipts, was sufficient to put the bank upon inquiry, and 
it was liable tothe principal for the amount realized 
by it from the sale of the goods so pledged.—THURBER 
v. CECIL NAT. BANK, U.S. C. C. (Md.), 52 Fed. Rep. 513. 

99. PRINCIPAL AND SURETY.—Judgment was obtained 
on a note made by M, principal, and ©, surety. OC re- 
fused to become surety on another note to obtain 
money to satisfy this judgment, unless some one else 
would sign with him, which, at M’s request, S consented 
todo: Held,thatC was nota principal debtor on the 
note given for the judgment debt, but he and S were 
equally liable as co-sureties.—SHUFELT V. COOLIDGE, 
Mich., 53 N. W. Rep. 722. 


100. QUIETING TITLE — Cloud.—Sections 4644, 4645, 
Comp. Laws, establish the rule inthis State that an 
instrument constitutes no cloud upon title, if its in- 
validity appear on its face, or if it necessarily appear 
from the evidence which the party claiming under it 
must use in order to enforce it.—GRANT COUNTY v. COL 
ONIAL & UNITED STATES MOrTG. Co.,8. Dak., 53 N. W. 
Rep. 746. 


1M], RAILROAD COMPANY—Appropriation of T.and.—A 
declaration against a chartered railroad company for 
the valueof land permanently appropriated by it under 
its charter is not amendable by adding a count for the 
value of soil taken from land and appropriated to the 
use of the company, the two causes of action being 
different,—the first treating the land as realty, and as 
sold tothe company; the second treating the soil taken 
as personalty, and as sold to the company.—CHATTA- 
nooaa, R. & C. R. Co. Vv. EAST ROME TOWN CoO., Ga., 16 8. 
E. Rep. 308. ° 


102. RAILROAD COMPANIES — Injuries.—In an action 
against a railroad company for personal injuries, it 
appeared that plaintiff was struck while walking along 
defendant’s track, at a point where, if he had looked, 
he could have seen the locomotive for a distance of 80 
rods: Held,that plaintiff was guilty of contributory 
negligence, though he looked up the track when 
near, but before he reached it.—SCHMOLZE vy. CHICAGO, 
M. & St. P. Ry. Co., Wis., 53 N. W. Rep. 743. 


103. RAILROAD COMPANIES — Injuries—Venue —Where 
the legislature chartered a railroad company, and pro- 
vided that its principal office should be in the city of 
Atlanta, and where a foreign railroad company has 
obtained possession and control of the railroad of the 
former, and it is exercising franchises granted in the 
charter, and has an office in the city of Atlanta, an ac- 
tion for personal injuries may be instituted against it 
in the city court of Atlanta, though the injury was done 
in another county of this State, through which the road 
runs.—WILLIAMS V. EAST TENNESSEE, V.&G. Ry. Co., 
Ga., 16S. E. Rep. 303. 

104. RAILROAD COMPANIES — Injury to Express Mes- 
senger—Fencing. Road.—A railway company cannot es- 
cape liability for aninjury toa passenger caused by 
the engine coming in contact with an animal on its 
track, on the ground that such animal came there 
without its knowledge.—FORDYCE Vv. JACKSON, Ark., 20 
S. W. Rep. 528. 

105. RAILROAD COMPANIES—Killing Stock.—A part of 
defendant company’s railway track was inclosed with 
a wire fence, which was out of repair, and not con- 
nected with the track at the ends, and plaintiff’s colt 
strayed on the right of way of the company, and onthe 
part ofthe track so inclosed. The engineer of an ap- 
proaching train discovered it on the track, sounded an 
alarm which frightened the colt so that it ran from the 
track, against the wire fence, by which its throat was 
so cutthatit died: Held, that defendant was not liable. 
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—StT. LouIs, L M. & 8. Ry. CO..V. FERGUSON, Ark., 208. 
W. Rep. 544. 

106. RAILROAD COMPANIES — Receivers.—A diversion 
by a railroad company of $2,300 from the payment of 
claims for material used in keeping the road a going 
concern, to the permanent improvement of the road, 
orto the payment of interest on bonds, must be made 
good by the bond-holders, and is so made good by the 
issue of receiver's certificates and the application of 
their proceeds to such claims, and the material men 
are entitled to no further preference from the proceeds 
of the sale,—FINANCE CO. OF PENNSYLVANIA V. CHARLES 
Ton, C. & C. R. Co., U. 8. C. C. (8. Car.), 52 Fed. Rep. 524. 

107. REAL ESTATE AGENT—Compensation.—Where the 
evidence shows that plaintiffin an action to recover 
commissions earned under a contract to find a pur- 
chaser for defendant’s land was employed by the pur- 
chaser without defendant’s knowledge to buy the land 
from defendant ata figure which would suit the pur- 
chaser’s Views, a finding that he wasthe purehaser’s 
agent was proper, though he had no written agreement 
with the purchaser for compensation, but was to get 
his compensation from defendant; and, being the agent 
of both parties without defendant’s knowledge, he 
cannot recover.—BERLIN V. FARWELL, Cal., 31 Pac. Rep. 
527. 

108. RECEIVERS — State and Federal Jurisdiction.— 
Where a receiver is appointed, the title of the property 
vests in him on the filing of his bond, and relates back 
to the date of entry of his appointment, and the court 
appointing him acquires exclusive jurisdiction of the 
property, and can restrain creditors from enforcing 
libels instituted against such property in a federal 
court between the date of the receiver's appointment 
and the date of his filing bond.—IN RE SCHUYLER’S 
STEAM TOWBOAT CO., N. Y., 32 N. E. Rep. 623. 

100. REMOVAL OF CAUSES—Separable Controversy.— 
Proceedings for the condemnation of aright of way in 
the State of Washington cannot be removed into a 
federal court by corporations of Oregon and New York, 
which are joined as defendants, unless the record shows 
a separable controversy.—SEATTLE & M. Ry. ‘Co. v. 
STATE, U.S. C. C. (Wash.), 52 Fed. Rep. 594. 

119. REPLEVIN—Judgment,—In an action for replevin, 
where the property has been delivered to the plaintiff, 
in case a verdict is returned in favor of the defendant, 
the judgment must be in the alternative for a return of 
the property, or the value thereof, in case a return can- 
not be had, or the value of the possession of the same, 
and for damages for the unlawful detention. The stat- 
ute requiring the judgment to be in the alternative 
form is imperative.—MANKER V. SINE, Neb., 53 N. W. 

tep. 734. 

111. RES JUDICATA.—In an action for damages, plaint- 
iff alleged three separate causes. Defendants having 
moved fora verdict in their favor on each cause, the 
court directed the jury toconfine their damages to the 
first and third causes, asthe evidence was insufficient 
to authorize any damages on the second. There was a 
general verdict for plaintiff: Held, that such direction 
was equivalent to directing a verdict for defendants 
on the second cause, and the judgment entered there- 
upon is a bar to another action between the same 
parties forthe second cause.—MORGAN V. CHICAGO, M. 
& ST. P. Ry. Co., Wis., 5’ N. W. Rep. 741. 

112. SALE—Specific Attachment.—The privilege given 
by Mansf. Dig. §§ 4398, 4399, to the plaintiffs in an action 
for the price of property sold to obtain an order “di- 
recting the sherim or other officer to take the property 
in the possession of the vendee, and hold it subject to 
the order of the court,” cannot be lawfully exercised 
after the death of the vendee, and letters testamentary 
or of administration have been granted upon his es- 
tate.—-BLass Vv. Hoop, Ark., 208. W. Rep. 544. 

113. SALE OF LAND.—Defendant verbally authorized 
real estate agents to sell 820 acres of land. Inreply toa 
letter from the agents setting out the contract of em- 
ployment, and asking for further instructions, de- 
tendant replied that he proposed to put the land at $5 





per acre. In response toa request of the agents to 
know whether they should accept an offer of $4,000, 
defendant telegraphed, “Accept $4,000 proposition:”’ 
Held, that the letters and telegram, signed by defend- 
ant, were a sufficient memorandum to satisfy the stat- 
ute of frauds.—EVERMAN V. HERNDON, Miss., 11 South. 
Rep. 652. 

114. SPECIFIC PERFORMANCE.—Defendant agreed to 
convey eight acres of land toa railroad company for 
depot purposes. The consideration was paid to and 
accepted by him, he staked out the land, and moved 
back his fences, and the railroad company ,occupied 
the land for 20 years, making valuable improvements 
on it: Held,that acourt of equity would decree a 
specific performance of the contract, though it was not 
in writing.—HALL v. PEortIA & E. Ry. Co., IIL, 32 N. E. 
Rep. 598. 

115. SPECIFIC PERFORMANCE — Equitable Estoppel.— 
An action of specific performance of a contract in 
writing is not barred by the statute of limitations be. 
fore the expiration of 15 years; yet a party may be 
guilty or such conduct as to work an equitable estop- 
pel on sueh laches as to make it unjust to grant him 
relief.—COCANAUGHER ¥. GREEN, Ky., 20 8. W. Rep. 542. 

116. SUBROGATION — Payments of Decedent’s Debts — 
One who loans money to an executor to pay the debts 
of the estate is entitled to be subrogated to the rights 
of creditors, but only after an account showing the in- 
debtedness which has been discharged, and the balance 
due the executor from the estate.—DE CONCILIO V. 
BROWNRIGG, N. J., 25 Atl. Rep. 383. 

117. TAXATION—Assessment.—Under Pub. St. ch. 42, § 
4, enacting that “taxes on real estate shall be assessed 
to the owners, and separate tracts or parcels shall be 
separateiy described and valued, as far as practicable,” 
an assessment on separate tracts ina group without 
separate descriptions is invalid, unless the observance 
of the statute is impracticable.—EVANS V. NEWELL, R. 
I., 25 Atl. Rep. 347. 

118. TRIAL—Form of Action.—Where the complaint is 
not clear as to whether the action is in contract or 
tort, and defendants do not object on that score, but 
invite issue on both, they cannot complain because the 
court charges thejury on each.—O’CONNELL v. ROSSO, 
Ark., 208. W. Rep. 531. 


119. VENDOR AND PURCHASER — Deed in Escrow. — 
Where plaintiff made a deed for land, and by an agree- 
ment with defendant that he would accept the deed, 
and pay a certain consideration therefor, if the title 
were satisfactory, placed it ina bank, with instructions 
to deliver it to defendant “upon receipt of the con- 
tract price,’ there was no delivery and ucceptance, 
and until the conditions were performed the sale of 
the land was not complete, and plaintiff could not re 
cover the price.— HELM V. KLEINSCHMIDT, Mont., 31 
Pac. Rep. 542. 


120. WATERS AND WATER COURSES— Diversion.—The 
owner of land who has appropriated the waters ofa 
stream for irrigation purposes cannot enjoin the 
diversion of waters from the stream by the owner of 
land 15 miles above him which water cannot reach 
plaintiff's land because of the drying up of the stream 
between his land and defendant’s, on the ground that 
the volume of water diverted might, in the eventof 
unusual flow of water, cause some to flow in the stream 
to plaintiff's land.—RAYMOND Vv. WIMSETTE, Mont., 31 
Pac. Rep. 527. 

121. WILLS— Construction .— Where the question in 
the construction of a will is whether testator has by 
its terms indicated that the law of advancements shall 
be applied in the distribution of his estate, and, by the 
express terms of the only clause relied upon for such 
indication, the provisions therein contained can ap- 
ply only under a contingency which.can never occur, 
such clause may be regarded as stricken from the 
will.—HAMMETT V. HAMMETT, 8S. Car ,16 8S. E. Rep. 293. 

122. WILL—Conversion.—Where a testator gives real 
estateto his wife during life, and at her death directs 
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the same sold, andthe proceeds divided among his 
children, their interest will be treated as personal 
property.—ALLEN V. WATTS, Ala., 11 South. Rep. 646. 

123. WILL—Lapsed Legacies.—Where a testatrix be- 
queaths her property to collateral relatives, naming 
them, some of whom died during her life-time, the 
shares which the deceased legatees would have taken 
lapse, and should be distributed to the heirs at law.— 
BILL V. PAYNE, Conn., 25 Atl. Rep. 354. 

124. WILLS—Undue Influence.—Where a will is con- 
tested on the ground of undue influence, evidence as 
to the nature of the relation and dealings between 
the testator and the beneficiaries, and the pecuniary 
embarrassment of the testator by debts he owed the 
beneficiaries, is admissible —CHANDLER V. JOST, Ala., 
11 South. Rep. 636. 

125. WITNESS—Transactions with Decedents.—Where 
an action against two co-contractors is revived against 
the administrator of one of defendants, the surviving 
defendant is not, under Code Civil Proce, § 1880, which 
forbids a party to an action against an administrator 
to testify, a competent witness for plaintiff, though 
judgment has been rendered against such survivor by 
default.—MOORE V. SCHOFIELD, Cal.,31 Pac. Rep. 5382. 


ABSTRACTS OF DECISIONS OF MISSOURI 
COURTS OF APPEAL. 


KANSAS CITY COURT OF APPEALS. 

APPEARANCE—Limited, When.—There is a distinction 
in principle between such an appearance in a cause as 
would waive or presume notice, and an appearance for 
the purpose only of taking advantage of a failure by 
the other party to so comply with the law asto bring 
his case, or his antagonist, into court. Any action that 
expressly, or from its nature, implies that the actor is 
in court for general purposes is of the former character, 
while a motion in which the mover seeks only to take 
advantage of an omission by the other party cannot be 
held to supply that omission, and is of the latter cha- 
racter. Where a party appears for a general purpose, 
as by motion to suppress depositions, he can no more 
limit the effect of such appearance, than he could, if he 
had appeared to file answer.—HANN & CO. V. MCINTOSH. 


CHATTEL MORTGAGE—Void, When.—When it appears 
on the face of a mortgage of personalty that the mort- 
gagor is to retain possession of the property and to sell 
and dispose of the same in the usual course of business 
for his own benefit, such mortgage is void as to credi- 
tors on the ground that it is deemed, by law, a convey- 
ance for use of the mortgagor. When the mortgage is 
fair on its face, and the same impeaching facts are 
proven by extrinsic evidence, the same legal conse- 
quences result. Whether such agreement be made at 
the time of the execution of the mortgage, or subse- 
quently thereto, it vitiates the mortgage.—SMITH Vv. 
HAM. 

CONTRACT — Freight—Damages.—A clause in a ship- 
ping contract provided that the shipper, as a condition 
precedent tu his right to damages, ‘will give notice in 
writing of his claim, etc., before said stock is removed 
from the point of shipment, or fromthe placeof des- 
tination, ete., and within one day after the delivery of 
such stock at its point of destination:” Held, such 
conditions and limitations on the liability of common 
sarriers, are, when reasonable and just, generally en- 
forced by the courts, but, they should be reasonably 
and justly construed, and not allowed to bar an action 
when the party injuredis unable to state his damage 
or the extent thereof, according to their terms.,— 
HARNED Vv. THE MO. PACIFIC Ry. Co. 

CONTRACT—School District.—In anaction upon a 
written contract, held, a failureto execute the contract 
in duplicate and to leave one copy thereof with the 
clerk of the school board, as required by Sees, 3157 and 
3158 R. 8. 1889, is fatal to its validity.—GLOBE FURNITURE 





Co. Vv. DISTRICT NO. 7, TOWNSHIP 62, RANGE 21, GENTRY 
COUNTY. ‘ " 
EVIDENCE—Application for Continuance.—That por- 
tion of an application for a continuance, based on the 
absence of a witness, relating to the diligence used by 
the litigant in securing the attendance of the witness, 
is particularly addressed to the trial judge. Such parts 
of the affidavit are wholly irrelevant and immaterial to 
the issues being tried, and itis error to read them to 
the jury. It is proper to read tothe jury only that por 
tion ofthe affidavit which sets out what the absent 
witness would, if present, swear to.—OSBORN V. EMERY. 
EVIDENCE—Bill of Sale—Mortgage —In an action at 
law, parol evidence is properly admissible to prove 
that a bill of sale of personal property, absolute on its 
face, was intended by the parties thereto as a mortgage. 
Where the facts are disputed, the question of intention 
of the parties should be left to the jury. Where the 
facts are undisputed, the court should determine the 
question as one of law.—KING Vv. GRAVES. 
EVIDENCE—Burden of Proof—Negligence.—In an ac- 
tion for damages to a machine while in the custody of 
defendant, as a common e¢arrier, held,the onus, in 
cases of this kind,is onthe plaintiff, throughout the 
trial, to prove the negligence of defendant; and, though 
such negligence will not be presumed, it may be in- 
ferred from circumstances legitimately appearing in 
the case.—HECK v. THE MO. Pac. Ry. Co. 
EVIDENCE—Dissolution of Partnership.—A_ retiring 
member of a partnership will continue liable to former 
dealers for the firm’s subsequent obligations, until such 
former dealers have actual knowledge of the dissolu- 
tion. It becomes the retiring member to see that such 
former dealers have notice of the dissolution. It is 
sufticient if such former dealers have knowledge of the 
dissolution, from Whatever source such knowledge 
may come. It may be implied from circumstances. 
But, evidence of a common reputation and notoriety, 
ata given place, that the partnership had been dis- 
solved, is admissible only against persons residing 
there.—GAGE Bros. & Co. v. ROGERS. 
EVIDENCE—Negligence —In an action for damages for 
personal injury occasioned by defect in a side-walk 
held, evidence tending to show that the defect had 
been repaired after the time plaintiff received the in- 
jury is not admissible, in so far as it intended to orig- 
inate an inference or implied admission of negligence. 
The question of negligence should be determined by 
what was known, or should reasonably have been 
known, before the accident.—BOWLES V. KANSAS CITY, 
EXECUTION—Motion to Quash —A motion to quash an 
execution (issued on a judgment, establishing a me- 
chanie’s lien) is, inno sense, a revisory or appellate 
proceeding. Ifthe parties and property sought to be 
charged were properly brought into court, the admis- 
sion or rejection ofthe lien paper in evidence, could 
only be complained of on appeal.—SEAMAN V. PADDOCK. 
INSURANCE POLICY—Agency.—If an agent appointed 
to solicit insurance has no authority to fill out blanks 
in an application for insurance, and a knowledge of 
that fact is brought to the applicant at the time the ap- 
plication is made, who, nevertheless, signs an ap 
plication in blank and leaves it with the agent to be 
filled out by him, the latter then becomes the agent of 
the applicant, and is not the agent of the company, for 
that purpose.—LAMA V. THE DWELLING HOUSE INS. Co. 
JUDGMENT BY CONFESSION.—At common law there 
were two kinds of judgments by confession, one a 
judgment by cognovit actionem, the other by confession 
relicta verificatione. It is essential to the validity of 
either of these judgments, that process be regularly 
issued and served upon the defendant. Sec. 6274 R.S. 
1889, contemplates two kinds of judgments by confes- 
sion before justices of the peace. The one when de- 
fendant is served with process and appearing sdmits 
the indebtedness, in which case the justice may enter 
judgment upon an oral admission; the other when the 
appearance of the defendant is voluntary and not ina 
pending suit, in which case the confession must be in 
writing.—BURR & CO. V. MATHERS & Co. 
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